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Before the
South Dakota Public Utility Commission
500 East Capital Avenue
Pierre, South Dakota 57501-5070

In the Matter of the Petition of ) UTILITIES COMm:

)
RCC Minnesota, Inc. )
Wireless Alliance, LLC ) Docket No. TC03-193

)
For Designation as an Eligible )
Telecommunication s Carrier )
Under 47 U.S.C. Section 214(e)(2) )

To: The Commission

BRIEF OF RCC MINNESOTA., INC. AND WIRELESS ALLIANCE LLC

I. INTRODUCTION

“As an overarching principle, it is the interests of the public — the consumers of
telecommunications services — that must be considered. The interests of individual carriers, or
categories of carriers, is a secondary consideration if it is to be considered at all.”! Thus Don
Wood succinctly captured the touchstone for determining the public interest in this docket. By
this measure, as well as others, a grant of the joint petition filed by RCC Minnesota, Inc. and
Wireless Alliance LLC (“RCC”), is unquestionably in the public interest for South Dakota.

Unlike large national carriers, who mainly serve our nation’s cities and highways, RCC is
almost exclusively focused on America’s rural areas. Virtually all of RCC’s South Dakota’s
licensed service area is properly characterized as rural. RCC has made clear its intention to
focus on consumers within its service area and not just serve those who roam through the state’s
highway system. Indeed, even without high-cost support, RCC today has constructed significant
operating facilities that serve remote areas in South Dakota, well beyond cities and towns.> RCC

has been successful in providing wireless services to consumers who desire a second line, but has

! Exh. RCC/ 7 at 9-10.
2 See Exh. RCC/3.



not been able to compete in aﬁy substantial way with rural incumbent local exchange carriers
(“ILECs”) for customers’ primary telephone service. RCC will be unable to do so without high-
cost support, which a grant of this Petition will make available.

RCC faces the same obstacle to providing universal service in rural South Dakota as the
ILECs. That is, sufficient network facilities cannot be constructed in most areas within rural
South Dakota to provide high-quality service unless high-cost support is provided. Congress
recognized this fact in creating the federal Universal Service Fund (“USF”) in 1996. Moreover,
Congress intended its amendments to the Communications Act of 1934 (the “Act”) “to provide
for a pro-competitive, de-regulatory national policy framework™ aimed at fostering rapid
deployment of telecommunications services to all Americans “by opening all
telecommunications markets to competition. . . .

Congress did not intend to limit the benefits of competition to urban areas where market
forces alone would attract multiple carriers. As part of the 1996 legislation, Congress amended
Section 214 of the Act to make universal service subsidies available to competitors willing to
take on ETC obligations, including rural areas.* The Act explicitly envisions the receipt of
federal universal support by competitors upon a “public interest” finding by the state
commission.” Thus, Congress made clear that the advancement of universal service and the
promotion of competition are dual goals that must be served equally.®

In addition, while preserving state authority to make competitive ETC (“CETC”)
designations and adopt universal service rules, Congress mandated that states do so “on a

competitively neutral basis.”’ Consistent with this congressional directive, the FCC adopted the

3 See Joint Explanatory Statement of the Committee of Conference, H.R. Conf. Rep. No. 458,
104™ Cong,, 2d Sess. At 113.

* See 47 U.S.C. §§ 214(e)(2), 254(b)(3).
> See 47 U.S.C. § 214(e)(2).

8 See 47U.S.C. §§ 254(b)(3), (5); Federal-State Joint Board on Universal Service, Report and
Order, 12 FCC Rced 8776, 8787-89, 8791-92 (1997) (“First Report and Order™).

747 U.S.C. §§ 254(b)(3).



principle of competitive and technical neutrality to guide the implementation of the Act’s
universal service provisions.® The principle of competitive and technological neutrality requires
“that any telecommunications carrier using any technology, including wireless technology, is
eligible to receive universal service support if it meets the criteria under section 214(e)(1).””
RCC’s designation as an ETC is consistent with this additional principle. In making ETC
designations that are competitively and technologically neutral, the FCC has consistently rejected
ILEC arguments that introducing a wireless CETC will harm universal service.!’ The
availability of wireless universal service offerings “can mitigate the unique risks of geographic
isolation associated with living in rural communities.”!! Moreover, the resulting competition
“will result not only in the deployment of new facilities and technologies, but will also provide
an incentive to the incumbent rural telephone companies to improve their existing network to
remain competitive, resulting in improved service to [rural] consumers.”!?

In its Petition, in its pre-filed testimony, and at the hearing, RCC has amply
demonstrated: (1) its capability to offer universal service throughout its proposed service area;

(2) a commitment to advertise the supported services; (3) that the public interest would be served

8 See First Report and Order, supra, 12 FCC Rcd at 8801 (“[Clompetitive neutrality means
universal service support mechanisms and rules neither unfairly advantage nor disadvantage one
provider over another, and neither unfairly favor nor disfavor one technology over another”). See
also id. at 8802 (“Our decisions here are intended to minimize departures from competitive
neutrality, so as to facilitate a market-based process whereby each user comes to be served by the
most efficient technology and carrier. We conclude that competitively neutral rules will ensure
that such disparities are minimized so that no entity receives an unfair competitive advantage that
may skew the marketplace or inhibit competition by limiting the available quantity of services or
restricting the entry of potential service providers.”). Consistent with this policy, dozens of
wireless carriers have been designated as ETCs across the country.

® See id. at 8858.

1 Indeed, the FCC has reco gnized that assertions by ILECs that competition in rural areas would
harm the public “present a false choice between competition and universal service.” See First
Report and Order, 12 FCC Red at 8803.

" Virginia Cellular, LLC, 19 FCC Red 1563, 1576 (2004) (“Virginia Cellular™).
12 Western Wireless Corp., Petition for Designation as an Eligible Telecommunications Carrier

in the State of Wyoming, 16 FCC Rcd 48, 55 (2000) (“WWC Wyoming Order”), recon. denied,
16 FCC Red 19144 (2001) (“WWC Wyoming Recon. Order”).



by a grant of its Petition; and (4) a commitment to work with the South Dakota Public Utilities
Commission (“SDPUC”, “Commission”)‘to provide additional information that may be required
and to comply with SDPUC’s rules.

The public benefits that will result from granting RCC the ability to compete on a level
playing field with ILECs are compelling. Consumers in rural areas who receive improved service
as a result of RCC making substantial investments in its network will have an additional choice
among primary service offerings. In every area where RCC is able to introduce customer
choice, it will trigger a competitive response from ILECs, who will improve customer service,
introduce new service offerings, and likely play to their strength by speeding deployment of DSL

and other high-speed data services to compete with wireless technology.

1. DISCUSSION

A. RCC MEETS THE REQUIREMENTS TO BE DESIGNATED AS AN ETC IN
THE STATE OF SOUTH DAKOTA.

1. RCC Offers the Nine Supported Services Throughout Its Proposed ETC Service
Areas as Required by Federal Law.

To be designated as an ETC, 47 C.F.R. § 54.101(a) requires RCC to demonstrate that it is
capable of providing nine services throughout its proposed service area,'® speciﬁcallyﬁ (1) voice
grade access to the public switched network; (2) local usage; (3) dual tone multi-frequency
(“DTMF”) signaling or its functional equivalent; (4) single-party service or its functional

equivalent; (5) access to emergency services; (6) access to operator services; (7) access to

13 The only objection to RCC’s strong showing regarding its capability to provide the supported
services came in SDTA witness Glenn Brown’s statement that a competitive ETC must “serve
throughout the area within a reasonable period of time.” Tr. Vol. 2 at 212, 1. 24 - 213 [. 3. This
claim appears to contradict federal law, which provides that “dead spots” are presumed in any
network and that an ETC petitioner need not provide service throughout a proposed ETC service
area at the time of its petition. See Federal-State Joint Board on Universal Service, Western
Wireless Corporation Petition for Preemption of an Order of the South Dakota Public Utilities
Commission, Declaratory Ruling, 15 FCC Red 15168, 15174-75 (2000) (“South Dakota
Preemption Order”). See also Virginia Cellular, supra, 19 FCC Red at 1573-74; RCC Holdings,
Inc., Petition for Designation as an Eligible Telecommunications Carrier Throughout its
Licensed Service Area in the State of Alabama, 17 FCC Red 23532, 23539 (2002) (“RCC
Holdings™) (recon. pending) (confirming that the presence of “dead spots” in a cellular coverage
are presumed to exist under the FCC’s rules and do not affect the analysis of whether an ETC

applicant is ‘willing or capable of providing acceptable levels of service’ throughout its service
area.).



interexchange service; (8) access to directory assistance; and (9) toll limitation for qualifying
low-income customers. RCC has demonstrated that it meets all nine requirements.'* The
Intervenors, South Dakota Telecommunications Association and various ILECs (hereinafter
jointly referred to as “SDTA”) have not rebutted RCC’s demonstration that it provides all the
required services. In granting ETC status to RCC, several state commissions and the FCC have
previously found that RCC offers the nine supported services.'

RCC will use the same high-quality network infrastructure to offer the supported services
in the areas served by Qwest and SDTA member companies. RCC has also committed under
oath to use high-cost support only to construct, upgrade and maintain its network facilities and
services in high-cost areas as required by law.'

Earlier this year, the FCC designated Virginia Cellular to be an ETC in nonrural and rural
areas in Virginia.!” Based on Virginia Cellular’s certification that it would offer the nine
supported services, the FCC ruled that the company was qualified to be an ETC, rejecting rural
ILEC objections.’® RCC has made similar commitments regarding its basic qualifications. As
discussed further below, RCC fully complies with all federal requirements to be an ETC

throughout its proposed ETC service area.

14 Exhs. RCC/1 at 4-7, RCC/19 at 1-5.

5 RCC Minnesota, Inc., Docket No. 04-RCCT-338-ETC (Kansas Corp. Comm’n, Sept. 30,
2004) (“RCC Kansas Order”); RCC Minnesota, Inc., Docket 1083 (Oregon PUC, June 24, 2004)
(“RCC Oregon Order”) RCC Holdings, supra;, RCC Minnesota, Inc., Order Granting Petition,
Washington Util. and Transp. Comm., Docket No. UT-023033 (Aug. 14, 2002) (“RCC
Washington Order”); RCC Minnesota, Inc. et al., Docket No. 2002-344 (Maine PUC May 13,
2003) (“RCC Maine Order”); RCC Minnesota, Inc. and Wireless Alliance, LLC, Order Granting
Approval, Docket No. 6181/M-02-1503 (Minn. PUC Oct. 15, 2003) (“RCC Minn. Final Order”);
RCC Atlantic, Inc., Order, Docket No. 5918 (Vt. Pub. Serv. Bd., Nov. 14, 2003) (“RCC Vermont
Nonrural Order”), Docket No. 6394 (Vt. Pub. Serv. Bd., Sept. 29, 2004) (“RCC Vermont Rural
Order”).

16 See Petition at Exh. E.
17 See Virginia Cellular, supra.
'8 1d. at 1570 (“We find that Virginia Cellular has demonstrated through the required

certifications and related filings, that it now offers, or will offer upon designation as an ETC, the
services supported by the federal universal service support mechanism.”)



2. RCC Will Advertise the Availability of Supported Services Throughout its
Proposed Service Area.

As required by 47 C.F.R. § 54.201(d)(2) of the FCC’s rules, RCC has certified to its
commitment to advertise th¢ supported services throughout its proposed ETC service area.'
RCC has also committed to reach out to the communities it serves and provide Lifeline and Link-
Up services to low income customers.”’ RCC’s certification as to its commitment is consistent

with that which the FCC has accepted in a number of cases, including Virginia Cellular.?!

B. GRANT OF RCC’S PETITION WILL SERVE THE PUBLIC INTEREST IN
SOUTH DAKOTA.

A central tenet of federal universal service policy is that consumers in rural areas are
entitled to the same kind of choices of telecommunications services as those in urban areas.??
RCC’s customers pay into the high-cost fund and they are entitled to receive the benefits that the
fund provides.23 Throughout this proceeding, SDTA has revealed that it is interested in only one
thing: preventing RCC from improving its service in rural South Dakota so that its constituent
companies can retain their monopoly on the local exchange marketplace indefinitely.**

Consumers in rural South Dakota deserve more, and they will get much more if RCC’s Petition

is granted as proposed.?

19 See Petition at p. 7.

.

21 Virginia Cellular, supra, 19 FCC Red at 1574.
2 See 47 U.S.C. § 254(b)(3).

2 Today, wireless consumers nationwide pay roughly $1.00 per month in universal service
support, or roughly $2 billion per year. (Average cellular revenue of $40.00 multiplied by the
federal safe harbor of 28%, multiplied by a 10% contribution factor = $1.12 multiplied by
approximately 173,000,000 lines in service multiplied by 12). ,

24 Rural ILEC concerns about growth in the size of the federal universal service fund due to
designation of competitive ETCs are disingenuous. SDTA has expressed no concern about the
fact that the modified embedded cost system implemented in the FCC’s RTF Order has added
$1.26 billion to rural ILEC support. Exh. RCC/7 at 34-35. On cross-examination, Mr. Wood
confirmed that no part of this increase is attributable to Interstate Access reform. Tr. Vol. 1 at 99,

%% For convenient reference, RCC has provided staff and Intervenors’ counsel with binders
containing relevant decisions from the FCC and from jurisdictions across the country.



1. A Proper Definition of the “Public Interest” Will Establish Conclusively That
RCC’s Petition Meets the Public Interest Prerequisite for ETC Designation in
Rural Areas in South Dakota.

The public interest must be determined by following guidance provided by Congress in
adopting the Telecommunications Act of 1996 (“1996 Act”) and the FCC in its enabling
orders.”® The overarching principles embodied in the 1996 Act are to “promote competition and
reduce regulation . . . secure lower prices and higher quality services . . . and encourage the rapid
deployment of new telecommunications technologies.”’ In its implementing orders, the FCC
ruled that the pro-competitive and deregulatory directives from Congress required universal
service support mechanisms to be competitively neutral and portable among eligible carriers.?

The Commission must determine whether designation of RCC as an ETC will promote
the principles embodied in the 1996 Act, specifically the goal of ensuring that consumers in
rural, insular, and high-cost areas “have access to telecommunications and information services,
including interexchange services and advanced telecommunications and information services,
that are reasonably comparable to those services provided in urban areas and are available at
rates that are reasonably comparable to rates charged for similar services in urban areas.””
In evaluating whether RCC’s designation will fulfill these objectives, SDPUC may properly

consider, for example, RCC’s intent and ability to bring high-quality service and a broad array of

rate plans and local calling options to South Dakota consumers. SDPUC also can and should

26 pub. L. No. 104-104, 110 Stat. 56 (1996). See also First Report and Order, supra; Federal-
State Joint Board on Universal Service, Ninth Report and Order and Eighteenth Order on
Reconsideration, 14 FCC Red 20432 (1999) (“Ninth Report and Order”); Federal-State Joint
Board on Universal Service, Fourteenth Report and Order, Twenty-Second Order on
Reconsideration, and Further Notice of Proposed Rulemaking, 16 FCC Red 11244 (2001)
(“Fourteenth Report and Order”). See also NAACP v. FPC, 425 U.S. 662, 669 (1976); accord,
e.g., Office of Communication of the United Church of Christv. FCC, 707 F.2d 1413, 1427 (D.C.
Cir. 1983); Bilingual Bicultural Coalition on Mass Media, Inc. v. FCC, 595 F.2d 621, 628 &
n.22 (D.C. Cir. 1978).

271996 Act (preamble).

28 First Report and Order, supra, 12 FCC Rcd at 8801, 8861-62; Ninth Report and Order, supra,
14 FCC Rcd at 204380.

2 See 47 U.S.C. § 254(b)(3) (emphasis added).



consider the competitive response that may result from upgrading and expanding RCC’s
network, which may “provide incentives to the incumbent to implement new operating
efficiencies, lower prices, and offer better service to its customers.”°

Although the FCC’s views on the public interest test to be applied in ETC designation
cases, as expressed in Virginia Cellular, are not binding on this Commission, they are relevant.

The FCC ruled that the following factors may be taken into consideration when assessing the

public interest:

° increased competitive choice;

) the unique advantages and disadvantages of the competitor’s service
offering,

. any commitments made regarding quality of telephone service,

. the competitive ETC’s ability to satisfy its obligation to serve the
designated service areas within a reasonable time frame, and

. the impact of the designation on the universal service fund.*!

Because the Commission may follow the federal scheme for its ETC designations, RCC will
include in its discussion below how RCC’s designation will accomplish each of the FCC’s public

interest objectives throughout its proposed ETC service area.

2. Applying the Proper Public Interest Test Makes It Clear That RCC’s Petition
Should be Granted Throughout RCC’s Licensed Service Area in South Dakota.

RCC witness Don J. Wood aptly stated the proper question before this commission, Will
RCC/WA offer services that provide benefits to consumers?, and Is there some fact or issue that
is specific to RCC/WA, or to the service areas within which it seeks an ETC designation in South

Dakota, that would outweigh those benefits? (emphasis in original)** As detailed in the record,

3 Western Wireless Corp., 16 FCC Rced 48, 57 (2000) (“Western Wireless Wyoming Order”),
recon. denied, FCC 01-311 (rel. Oct. 19, 2001) (“Western Wireless Wyoming Recon. Order”™).

! Virginia Cellular, supra, 19 FCC Red at 1575-76.
%2 Exh. RCC/7 at 9.



there are numerous public interest benefits which will accrue to South Dakota consumers as a

result of RCC’s designation.

a. Granting RCC’s Petition will advance universal service in South Dakota.

Congress mandated that consumers in rural areas should receive choices in
telecommunications services, in both quality and price, that are similar to those available in
urban areas.>> RCC has explained how the provision of high-cost support will enable RCC to
deliver to rural consumers higher quality networks that will provide them with the kinds of
choices now available in urban areas.** As RCC’s network improves, the nine supported
services will i)e extended throughout its service area.

The FCC has put in place every incentive for CETCs to construct additional facilities in
high-cost areas. In particular, the rules permit a CETC to get support only after it gets a
customer.” Thus, to succeed in obtaining customer revenue and high-cost support, RCC must
first construct facilities, then convince consumers to choose its service. RCC’s network already
reaches deep into South Dakota’s rural areas. Through its six-step process for provisioning
service, RCC has demonstrated its commitment to serve throughout its proposed ETC service
area within a reasonable time upon reasonable request.’® Grant of this Petition will advance

universal service in South Dakota.

b. Granting RCC’s Petition will lead to improved service quality.

Improving service quality and consumer choice is critical to advancing universal service.
Today, RCC’s network is reliable. Consumers may purchase a variety of high-quality handsets

to gain access to RCC’s network. Optional accessories are available to facilitate use of the

3 47 U.S.C. § 254(b).

** Exh. RCC/1 at 6-7.

33 See 47 C.F.R. § 54.307(a).

38 See Virginia Cellular, supra, 19 FCC Red at 1570-71. In addition, since a carrier may fulfill
this responsibility through a combination of facilities-based service and resale, efficient entry is

promoted because a competitor is not likely to enter with facilities in areas where it will be the
higher cost provider, but can use resale.



equip1nent.3 7 To ensure the reliability of its network, RCC employs a staff of full time network
technicians, including an experienced engineering and technical support team. This team
provides emergency support 24 hours a day, seven days a week (“24/7”), with a typical response
time of less than one hour.*® RCC’s system has diesel generator backups at its switch, battery
backups at its cell sites, and two portable generators to supplement back-up batteries at
individual cell sites indefinitely.*® Each cell site is monitored 24/7 and equipped with alarms to
alert technicians of problems.*® On the stand, Mr. Gruis confirmed that all network elements are
connected to a central alarming platform to generate alarms if there is a malfunction.*! Moreover,
if something happens in the middle of the night, the company’s orders to its technicians are,
“You go fix it. You are done working when it works again...If it’s a critical alarm, they get up
and they go take care of it, and they are off when it is fixed.”*

RCC currently has a call completion rate of roughly 98% during the busy hour, which the
company believes to meet or exceed that of most other wireless service offerings and is very
competitive with typical landline service.*® At the hearing, Mr. Gruis confirmed that the 98%
rate is at the busy hour for each cell site the company operates.* In areas where the company’s
signal is not strong, typically the more remote portions of its ETC service area, RCC éan and will

use high-cost support to improve its service to South Dakota consumers.*’

7 Exh. RCC/5 at 7.

¥ 1d. at 5.

Y1,

“m.

* Tr. Vol. 2 at 80.

* Tr. Vol. 2 at 81.

“ Bxh. RCC/5 at 6.

* Tr. Vol. 2 at 81-82.

¥ See, e.g., Tr. Vol. 2 at 82-83 (Gruis testimony that four new cell sites proposed by RCC

represent its initial commitment and that the company will keep its commitment to use high-cost

10



RCC also provides a high level of customer service as a result of having to operate in a
highly competitive marketplace.”® No party presented any evidence that RCC has had any
customer complaints that have had to be resolved through formal proceedings with the FCC,
SDPUC, or other adjudicative bodies.*’ All service quality comments are forwarded to the
company’s operations department to enable it to monitor performance and improve customer
service.”® The company’s customer service representatives are available toll free via wireline and
airtime-free via wireless 24/7. Service is also available in person or through the Internet.*’

RCC provides 911 service to all callers accessing its network. It has completed E-911
Phase I in some areas of the state is ready to upgrade its system to Phase II as soon as PSAPs
have systems capable of passing Phase II data and make a request.”

RCC has made specific commitments to provision service to requesting customers, to
respond to all reasonable requests for service, and to report annually to the Commission how it is
using high-cost support to achieve these goals.”! When a consumer requests service, RCC will

work through a six-step process to provision service and, if necessary, resolve any customer

complaints through SDPUC.*

support in South Dakota that it anticipates growing its network every year with high-cost
support.)

* See Exh. RCC/5 at 6.

*7 See Exh. RCC/1 at 19 1. 1-2.

* Bxh. RCC/5 at 6 1. 22-24.

* Exh. RCC/5 at 7.

** Tr. Vol. 2 at 6-7.

>! Exhs. RCC/5 at 8-10; RCC/1 at 12 II. 16-23; RCC/1 at 16 II. 7-11. See South Dakota
Preemption Order, supra, 15 FCC Red at 15174-75 (“A new entrant, once designated as an ETC,
is required, as the incumbent is required, to extend its network to serve new customers upon
reasonable request. We find, therefore, that new entrants must be allowed the same reasonable
opportunity to provide service to requesting customers as the incumbent LEC, once designated as
an ETC.”)

>2 Exh. RCC/5 at 9-10; Tr. Vol. 1 at 108 11. 5-12. This six-step process is consistent with the

service provisioning commitment approved by the FCC in Virginia Cellular, supra, 19 FCC Red
at 1570-71.

11



RCC has stated a specific commitment to continue to improve its network with high-cost
support. Its current top priorities are to expand service in the communities identified in Mr.
Gruis’ direct prefiled testimony and the exhibits thereto, and then to build additional sites further
down on its list of areas needing improved coverage as more funding becomes available.>®
Another top priority is to overlay its network with the next generation digital GSM platform,
which will provide improved voice quality and system capacity, as well as laying the foundation
for a high-speed mobile data network.”*

RCC provides consumers with high-quality service in every area where it has strong
signal strength. None of the RCC’s testimony on service quality was challenged on cross-
examination. Where RCC desires to improve service in remote parts of its service area, RCC is
in the same position as rural ILECs—it needs support to do so.>’ It is axiomatic that as RCC
constructs additional cell sites in high-cost areas to improve the quality and ubiquity of its radio
frequency (“RF”) signal, its customers will have a greater choice among service providers and
will receive more reliable service. Some will have the option to receive RCC’s service for the
first time. Others will see service quality and reliability improvement such that they may choose
RCC’s service instead of ILECs, as opposed to confining their use of RCC’s service to an
ancillary communications too].”®

The improved service quality, reliability, and increased choices to rural South Dakota
will be dramatic. RCC’s sworn and unrefuted testimony concerning its high-quality service
provides SDPUC with a compelling basis to conclude that granting ETC status is in the public

interest.

33 Exh. RCC/5 at 11.
*Tr. Vol. 2 at 68 IL. 1-16.
33 Bxh, RCC/5 at 11 11, 1-3; Tr. Vol. 2 at 90, /1. 13-22.

38 RCC’s propagation map is compelling evidence as to how many areas within its FCC-licensed
service area can be improved with the introduction of new cell sites. See Exh. RCC/3; Tr. Vol. 2
at33/ 18-38 1 3.

12



c. Granting RCC’s Petition will Increase Consumer Choice.

Although RCC’s service currently provides consumers with choices that are not available
from rural ILECs, or in some cases are available only from rural ILECs, consumers can only take
advantage of RCC’s service in areas where network facilities have been constructed. High-cost
support will permit RCC to extend it service so as to increase consumer choice in more areas in
South Dakota.

In areas where new network facilities are constructed, RCC will be able to deliver
mobility, which the FCC and several states have found to be an important public interest
benefit.”’ RCC also provides consumers with a variety of local calling plans, all of which it
believes will cover much larger geographic areas than plans available from competing ILECs.*®
RCC offers dozens of rate plans that meet the needs of almost any consumer. Those who want a
local calling area that permits them to avoid toll charges, or the ability to use their phone outside
of their home, will benefit from improvements in RCC’s network. RCC offers rate plans tailored
to consumers, whether it be a person who wishes to make a few calls or one who uses a phone
for a thousand or more minutes per month, RCC also offers a variety of features, such as Utext
text messaging, Nationwide toll-free #, Group Ring, Voice Dial, Mobile to Mobile Unlimited
(which is a program that provides unlimited mobile to mobile calling minutes between customers
of the Applicants), and other features.*

In some parts of South Dakota, ranchers, farmers, and other residents currently have no
or limited choice for telephone service. In most of the geographic area of South Dakota wireline

service is not available, unless a caller is located at the end of a wire.

37 See, e. g., Virginia Cellular, supra, 19 FCC Red at 1576; ADT Alaska Order, supra, at 13;
RCC Kansas Order, supra, at pp. 24-25; RCC Oregon Order, supra, at pp. 8-9; RCC Vermont
Rural Order, supra, at pp. 35-36; Easterbrooke Cellular Corp., Docket No. 03-0935-T-PC (W.
Va. PSC, May 14, 2004) at p. 51 (“Easterbrooke W.V. Rural Order”).

%8 See Exh. RCC/1 at pp. 5-6.

> See id. atp. 5.

13



A grant of RCC’s Petition will enable it to improve its service or to offer its service to
many rural locations for the first time. RCC has committed to use high-cost support to improve
its infrastructure in rural South Dakota, which improvements will deliver the benefits outlined

above, to the benefit of consumers.

d. Granting RCC’s Petition Will Result in Health and Safety Benefits.

People living in rural areas increasingly depend on mobile phones to provide critical
communications needs. It is self-evident that each time RCC adds a cell site or increases channel
capacity, the number of completed calls, including important health and safety calls, will
increase.%

The public safety benefits from improved wireless services scarcely bear mention. All
wireless carriers are required to implement Phase II enhanced 911 (“E-911”) service over the
next several years. E-911, which permits a caller to be located and tracked, will be useless in
areas where RF is weak or non-existent. Thus, for every cell site that RCC constructs, the
reliability and performance of RCC’s basic 911 service will improve immediately and E-911
service will improve as PSAPs come on line.

It would be difficult to overstate the important public interest benefits relating to health
and safety that will be realized by supporting improvement to critical wireless infrastructure in

these rural areas.

€. Granting RCC’s Petition Will Stimulate a Competitive Response By
ILECs That Will Benefit the Public.

There is no question that if RCC is designated as an ETC and is able to compete for local
exchange customers, it will spur a competitive response from SDTA members. Some, and
maybe all of the following things can be expected to occur: (1) service quality and customer
service will improve; (2) new investments in plant will be made; (3) in areas where high-speed

data (DSL) is not available, it will be deployed more quickly; (4) wider local calling areas,

% See Exh. RCC/5 at p. 10 1. 16-21.
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bundled service offerings, and lower prices overall will be introduced.®’ ILECs will take these
steps to ensure that they remain competitive with RCC and continue to retain and attract
customers.

Without federal high-cost support being made available to improve and expand service to
rural consumers, RCC will not be able to compete for primary service in a way that would force
a competitive response from SDTA members. Indeed, line counts of rural ILECs in South
Dakota, as reported to USAC over the past several years, have been mostly stable with a
significant overall increase, indicating that no competitor has made substantial inroads into their
monopolies.®* |

RCC has outlined above how it offers customers a wide variety of choices. If the playing
field for high-cost support is leveled, RCC will be able to compete with ILECs for primary

telephone service, which will undoubtedly trigger a competitive response.

e. A grant of RCC’s Petition will not burden the federal universal service
support mechanism.

It its recent Virginia Cellular decision, the FCC indicated that whether the high-cost fund
would significantly increase as a result of the designation could be a factor in the designation
process. The FCC did not provide state commissions with any guidance as to what would
amount to “significant.” However, it is clear that no individual designation anywhere in the
country is likely to cause a significant burden on the federal fund, and most certainly not here in

South Dakota. First, over 90% of the fund goes to rural ILECs. Second the high-cost portion of

81 «“There will be both short term and long term benefits of bringing further competition to rural
consumers. End users will benefit in the short term from a choice of suppliers that represent
different technologies, and can choose the technology that best meets their needs. They can also
select from a much broader array of service and pricing plans, and again can choose the plan that
best meets their individual needs. Over the longer term, consumers will benefit as competitive
market forces act to make all providers, including the rural ILECs, more efficient and responsive
to customer needs.” Exh. RCC/7 at 21 /I. 9-15. See also Tr. Vol. 2 at 89 [. 25 - 90 [, 22.

62 For example, the aggregate number of loops reported by Roberts County Telephone
Cooperative, Sioux Valley Tel. Co., and Union Tel. Co. increased from 9,258 for the first quarter
0f 2000 to 10,011 for the first quarter of 2005. The SDPUC may take official notice of this data,
which is available on the “FCC Filings” page of USAC’s web site at www.universalservice.org.
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the fund is now over $3 billion, which makes it impossible that the designation of any CETC in a
single state will have anything but a negligible impact on the fund. RCC is only projected to
receive approximately $1.5 million in annual federal high-cost support, or approximately 0.04%
of the federal fund.®

The negligible impact of RCC’s designation in South Dakota on the fund must be
weighed against the significant benefits that the designation will bring to the state. At this stage,
it is impossible to conclude that this designation will unduly burden federal support mechanisms
or that the projected burden is not outweighed by the benefits that will accrue to South Dakota
consumers. This matter is properly before the FCC the agency charged with managing and

administering the federal high-cost fund.

f, A grant of RCC’s Petition will promote affordable telephone service in
rural South Dakota and deliver economic development benefits.

As many states have ruled, attempting to compare wireless and wireline rates is not
possible because they are different services and features such as mobility do not exist in the
wireline world.** The FCC has never conducted an affordability analysis in an ETC designation

proceedings because affordability is presumed in competitive markets.®> As RCC witness Don

53 Tr. Vol. 2 at p. 7 I1. 9-16.

6% See, e.g., Midwest Wireless Communications, LLC, OAH Docket No. 3-2500-14980-2, PUC
Docket No. PT6153/AM-02-686, Findings of Fact, Conclusions of Law, and Recommendation at
19 43-44 (Minn. ALJ Dec. 31, 2002) (“Midwest Minnesota ALJ Decision”), aff’d by Midwest
Minnesota Order, supra (“Wireless networks are not limited by traditional exchange areas, and
wireless carriers do not and cannot compete on landline terms. They have to compete for local
service by offering something different and more desirable to consumers, such as mobility, larger
local calling areas, or more flexible rate plans, and there is nothing in the law that requires a
wireless carrier’s offerings to be priced comparably to what is offered by an ILEC. A wireless
carrier’s rate plans simply cannot be compared service-by-service or dollar-for-dollar with an
ILEC’s.”); RCC Maine Order, supra, Smith Bagley, Inc., Utility Case No. 3026, Recommended
Decision of the Hearing Examiner and Certification of Stipulation at 21 (Aug. 14, 2001) (“SBI
New Mexico Decision™), aff’d, Final Order (N.M. Pub. Reg. Comm. Feb. 19, 2002).

5 See, e.g., Virginia Cellular, supra. See also Policy and Rules Concerning Rates for
Competitive Common Carrier Services and Facilities Authorizations Therefor, First Report and
Order, 85 FCC 2d 1, 31 (1980) (“[Flirms lacking market power simply cannot rationally price
their services [or impose terms] in ways which [are unjust, unreasonable or discriminatory.] [A]
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Wood emphasized in his prefiled testimony, RCC has strong incentives to offer service at
attractive prices because it will receive support only for customers it acquires and retains.®

Nevertheless, under any objective standard, RCC’s service offerings promote affordable
telephone service for rural consumers. Most of RCC’s rate plans include a number of vertical
features including caller ID and call waiting, for prices that are competitive with rural ILECs.®’
Indeed, if RCC’s prices are not competitive, consumers will choose rural ILECs—whose rates
are supported by subsidies—and RCC will not get high-cost support. Perhaps most important,
when RCC’s ETC Petition is granted low-income consumers throughout RCC’s service area will
have an additional choice of telephone service provider, as RCC will be eligible to offer federal
Lifeline and Link-up discounts.

The economic benefits that can flow to rural areas as a result of improved wireless
service are undeniable, as RCC witness Don Wood made clear in his prefiled testimony:

When making investment and relocation decisions, companies consider the

availability telecommunications services in an area. Reliable voice services, data

services, and wireless services with sufficient coverage all play a role in this

process. In order to compete with their urban and suburban counterparts to attract
investment and jobs, rural areas need for these services to be available.

non-dominant competitive firm . . . will be incapable of violating the just and reasonable
standard....If it charges unreasonably high rates or imposes unreasonable terms or conditions in
conjunction with the offering, it would lose its market share as its customers sought out
competitors whose prices and terms are more reasonable.”)

6 See Exh. RCC/7 at 68 1. 15-69 L 1.

87 See Exh. Intervenor/9. As of May, 2004, RCC’s Rover plan offers a mobile service that
includes unlimited local calling throughout a metro area for $32.95 per month. RCC’s MyZone
Unlimited plan offers a mobile service that includes unlimited local calling throughout a regional
local calling area for $38.00.

8 Exh. RCC/7 at 23 II. 6-12.
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3. SDPUC should follow the FCC and numerous states that have designated wireless
carriers as competitive ETCs.

In sum, RCC has met its burden to make a threshold showing that a grant of its Petition
would serve the public interest. It has offered credible evidence that it can offer reliable and
affordable service throughout its proposed ETC service area, including features such as mobility
which are not available from ILECs. It has demonstrated compelling public interest benefits that
will result, including increased customer choice and improvement of critical E-911 functionality.
The ILECs have completely failed to present any credible or specific evidence as to how
consumers would be harmed by a grant of RCC’s Petition.

This Commission should join the FCC and nearly every state that have rejected ill-

founded opposition of ILECs to designation of CETCs and grant RCC’s Petition.”

C. THE SDPUC SHOULD ADOPT RCC’S PROPOSED ETC SERVICE AREA
DEFINITION.

RCC has proposed an ETC service area that is coterminous with the boundaries of its
FCC-licensed service area.”’ The boundaries of its licensed service area naturally differ from the
study area boundaries of ILECs, and several ILECs’ study areas are only partially within its

licensed service area. As described in Section D below, with respect to the rural ILECs whose

% See, e.g., RCC Oregon Order, supra; U.S. Cellular Corp., Docket No. 1084 (Oregon PUC,
June 24, 2004); NPCR, Inc. d/b/a Nextel Partners, Case No. 2003-00143 (Ky. PSC, Dec. 16,
2004); Virginia Cellular, supra; RCC Holdings, supra; Pine Belt Cellular, Inc. and Pine Belt
PCS, Inc., CC Docket 96-45, Memorandum Opinion and Order, 17 FCC Red. 9589 (rel. May 24,
2002) (“Pine Belt Order™), Western Wireless Wyoming Recon. Order, supra, 16 FCC Red at
19152; SBI New Mexico Decision, supra, RCC Washington Order, supra,; Smith Bagley, Inc.,
Docket No. T-02556A-99-0207 at p. 12 (Ariz. Corp. Comm’n Dec. 15, 2000) (“SBI Arizona
Order”); Midwest Wireless Iowa, L.L.C., Docket No. 199 TAC 39.2(4) (lowa Util. Bd. July 12,
2002) (“Midwest lowa Order”); ALLTEL Communications, Inc., Case No. U-13765 at p. 11
(Mich. PSC Sept. 11, 2003) (“ALLTEL Michigan Order”); Cellular South Licenses, Inc., Docket
No. 01-UA-0451 at pp. 7-8 (Miss. PSC Dec. 18, 2001)(*“Cellular South Mississippi Order™);
WWC License LLC d/b/a Cellular One, Docket No. 00-6003 (Nev. PUC Aug. 22, 2000) (“WWC
Nevada Order”); WWC Texas RSA L.P., PUC Docket No. 22295, SOAH Docket No. 473-00-
1168 (Tex. PUC Oct. 30, 2000)(“WWC Texas Order’); Guam Cellular and Paging, Inc. d/b/a
Guamcell Communications, CC Docket No. 96-45, DA 02-174 (C.C.B. rel. Jan. 25, 2002)
(“Guamcell Order™); Cellco Partnership d/b/a Bell Atlantic Mobile, DA 00-2895 (C.C.B. rel.
Dec. 26, 2000) (“Cellco Order™).

70 See Exh. RCC/5 at p. 1; Tr. Vol. 1 at 90 IZ. 15-17.
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study areas are only partially within RCC’s proposed ETC service area, RCC requests
redefinition of each affected rural ILEC’s service area such that each wire center is a separate

service area.
In some cases, RCC’s licensed service area covers only part of a wire center. In its
Highland Cellular decision,”" the FCC declined to designate a competitive ETC for a portion of a

rural ILEC wire center, declaring that the wire center is “an appropriate minimum geographic

3,7

area for ETC designation[.]”'* However, Highland Cellular is currently on appeal, and RCC

believes the FCC’s conclusions regarding minimum geographic areas is legally unsound.” The
decision to limit ETC designations to entire wire centers directly contradicts earlier FCC

decisions, including the order designating RCC as an ETC in Alabama, in which the FCC stated:

We conclude that it is in the public interest to designate RCC Holdings as an ETC
for the portions of these wire centers it is able to serve. Our analysis of the public
interest--that is, the consumer benefits, potential harm to consumers, and the
effect of this ETC designation on rural telephone companies--does not change
based on RCC Holdings’ ability to serve only a portion of three of the affected
wire centers. The affected consumers in these wire centers will benefit from the
provision of competitive service. Further, parties have offered no evidence of

harm regarding RCC Holdings’ ability to partially serve three of the affected rural
wire centers.”*

Notwithstanding Highland Cellular, several other state commissions have declined to

follow the FCC’s logic on this issue, recognizing that it is not competitively neutral to force

n Highland Cellular, Inc., 19 FCC Red 6422 (2004) (“Highland Cellular”).
™ Id. at 6438,

™ The FCC based its decision on two premises: (1) that “rural carrier wire centers typically
correspond with county and/or town lines” and (2) that “requiring a competitive ETC to serve
entire communities will make it less likelv that the competitor will relinquish its ETC
designation at a later date.” The first rationale lacks factual support because. in RCC’s
experience. wire centers often ignore countyv boundaries and town lines. while wireless markets
areas often track those lines. The second rationale is similarlv suspect. because the likelihood of
any carrier (incumbent or competitive) relinquishing its ETC status depends not on its coverage
of a particular “community”” but on whether it has a sustainable business plan to offer service
throughout its designated service area.

"RCC Holdings, supra, 17 FCC Rcd at 23546. See also Tr. Vol. 2 at 118 1. 17-119 1 8.
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competitive carriers to adhere to boundaries specific to another class of carrier or another
technology. For example, in a recent ETC designation order, the Washington Utilities and
Transportation Commission (“WUTC”) declined to follow Virginia Cellular, noting that the
FCC “intended to apply the framework in that decision to other ETC designations pending before
the FCC. The FCC did not—indeed cannot—bind state commissions to its analysis.””
Similarly, in comments submitted to the FCC regarding the impact of Highland Cellular and
Virginia Cellular on pending ETC designations and service area redefinition requests, the
Colorado Public Utilities Commission (“CPUC”) and the Minnesota Public Utiiities Commission
(“MPUC”) stood by their previous decisions to designate competitive ETCs throughout their
requested service areas, including situations where only partial wire centers were served.’
Nonetheless, in the event this Commission decides that it cannot designate an ETC in
portions of rural ILEC wire centers, RCC has eliminated all such partial wire centers from its
proposed ETC service area. Specifically, on the revised Exhibit D to the Petition — introduced at
hearing as part of Exhibit RCC/4"" — RCC has indicated with a “Y the partial rural ILEC wire
centers it commits to serve fully, and an “N” for the partial rural ILEC wire centers from which it
has withdrawn its request for designation. RCC will use any number of options to serve the
remaining portions of the wire centers indicated with a “Y”, including offering service via resale

or roaming.78

> AT&T Wireless PCS of Cleveland et al., Docket No. UT-043011 at pp. 10-11 (Wash. Util. &
Transp. Comm’n, April 13, 2004) (“AT&T Washington Order”).

76 See Petition by the Colorado Public Utilities Commission, Pursuant to 47 C.F.R. § 54.207(c),
for Commission Agreement in Redefining the Service Area of CenturyTel of Eagle, Inc., a Rural
Telephone Company, Supplement to the Petition Filed by the Colorado Public Utilities
Commission, CC Docket No. 96-45 (filed May 14, 2004) at p. 5; Petition by the Minnesota
Public Utilities Commission for Agreement with Changes in Definition of Service Areas for
Exchanges Served by CenturyTel et al., Supplemental Comments of the Minnesota Public
Utilities Commission, CC Docket No. 96-45 (filed May 14, 2004) at p. 3.

" See Tr. Vol. 1 at 32-35.
8 See Tr. Vol. 1 at 74, 1. 9-17.
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Additionally, with respect to wire centers that straddle state boundaries, this Commission
is well within its authority to designate RCC in the portion located within South Dakota. The
state of South Dakota has no authority over the Minnesota portion of the wire centers and
Minnesota has no authority over the South Dakota portion. Likewise for the wire centers that
incur into North Dakota. The only logical solution is for each state to have the ability to
designate an ETC in the portion of a wire center that is found within its borders. For example, the
FCC has designated RCC as an ETC in Alabama within portions of wire centers that straddie
state boundaries.” The FCC has also designated Western Wireless in Wyoming within portions
of wire centers that straddle Wyoming’s boundaries with Nebraska, Montana and South
Dakota.’® Accordingly, RCC requests this Commission to exercise jurisdiction over South

Dakota territory, consistent with decisions rendered by the FCC and in other states.
The Commission should designate RCC an ETC throughout its licensed area,

including those wire centers only partially covered by its licensed area. However, should the
Commission require RCC serve throughout a wire center to be designated in that wire center,
RCC shall serve throughout certain wire centers that straddle its license area. For clarity, RCC
provides below two tables of the rural wire centers, derived from Exhibit D of RCC’s hearing

Exhibit 4 and RCC Exh. 14, and RCC’s ’cestimony.81 Table 1 shows the wire centers that RCC

™ See RCC Holdings, supra, 17 FCC Red at 23546.

8 See WWC Wyoming Order, supra, 16 FCC Red at 58-59 and n. 70 (“Golden West’s Edgemont
exchange serves lines in both South Dakota and Wyoming. Range’s Alzada and Decker
exchanges serve lines in both Montana and Wyoming.... we conclude that we have authority
under Section 214(e)(6) to designate such study areas only to the extent that they are contained
within the boundaries of the state of Wyoming...We exclude from Western Wireless’ service area
those portions of the requested study areas that are outside of the state of Wyoming.”) See also In
the Matter of the Application of N.E. Colorado Cellular, Inc. to Re-define the Service Area of
Eastern Slope Rural Telephone Association, Inc., Great Plains Communications, Inc., Plains
Coop Tel. Assn., Inc. and Sunflower Tel. Co., Inc., Docket No. 02A-444T (Colo. PUC, Oct. 2,
2003) at pp. 12-14 (redefining as a separate service area the Colorado portion of a rural ILEC
exchange overlapping into Nebraska).
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commits to cover in their entirety, while Table 2 shows the wire centers that RCC would omit to

serve if the Commission determines that only entire wire centers will be designated.

TABLE 1

Covered Wire Centers

Wire Center

ILEC

Baltic Alliance - Baltic
Crooks Alliance - Baltic
Hudson Alliance - Baltic
Astoria ITC

Bradley ITC

Brandt ITC

Bryant ITC

Castlewood ITC

Clark ITC

Clear Lake ITC

Estelline ITC

Florence ITC

Gary ITC

Goodwin ITC

Hayti ITC

Lake Norden ITC

Toronto ITC

Waubay ITC

Webster ITC

Willow Lake ITC

Andover James Valley

Bristol James Valley
Worthing PrairieWWave

Lennox PrairieWave

Colion Sioux Valley

Valley Springs Sioux Valley

Dell Rapids Sioux Valley
Humboldt Sioux Valley
Brandon Alliance - Split Rock
Garitson Alliance — Split Rock
Britton Sully Buttes-Venture
Langford Sully Buttes-Venture
Pierpoint Sully Buttes-Venture
Rosholt Sully Buttes-Venture

TABLE 2

Omitted Wire Centers

Wire Center ILEC
Alcester® Alliance — Baltic
Brookings ITC
Chester ITC
Elkton ITC
Hendricks ITC
Nunda ITC
Sinai ITC
Wentworth ITC
White ITC
Claremont James Valley
Conde James Valley
Groton James Valley
Thurton James Valley
Columbia James Valley
Doland James Valley
Ferney James Valley
Frederick James Valley
Haughton James Valley
Hecla James Valley
Mellette James Valley
Beresford PrairieWave
Parker PrairieWave
Alsen PrairieWave
Flyger PrairieWave
Gayville PrairieWave
Hurley PrairieWave
Irene PrairieWave
Wakonda PrairieWave
Montrose Sioux Valley
Corsica Sioux Valley
Plankinton Sioux Valley
Trent Sioux Valley
Howard Alliance - Split Rock
Oldham™* Alliance - Split Rock

81 Exhs. RCC/13 and 14 contain additional rural ILEC wire centers located completely outside of
RCC’s licensed service area. See also, Tr. Vol. 1 at337 3—-351 7, Tr. Vol.2at10/. 2414 ..

4.
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Roslyn Sully Buttes-Venture Blunt Sully Buttes-Venture
Sisseton Sully Buttes-Venture Bowdle Sully Buttes-Venture
East Onida Sully Buttes-Venture
Gettysburg Sully Buttes-Venture
Harrold Sully Buttes-Venture
Highmore Sully Buttes-Venture
Hitchcock Sully Buttes-Venture
Hoven Sully Buttes-Venture
Onaka Sully Buttes-Venture
Onida Sully Buttes-Venture
Ree Heights Sully Buttes-Venture
Roscoe Sully Buttes-Venture
Selby Sully Buttes-Venture
Seneca Sully Buttes-Venture
Tolstoy Sully Buttes-Venture
Tulare Sully Buttes-Venture
Wessington Sully Buttes-Venture
Wessington Springs Sully Buttes-Venture

* Alliance — Baltic also has a wire center in Iowa, which is not part of this petition. See Exh.
Intervenor/11.

#% Alljance — Split Rock also has a wire center in Minnesota which is not part of this petition.
See Exh. Intervenor/11.

In sum, should the Commission decide to only license entire wire centers, then RCC
requests that the Commission grant ETC status to RCC in the areas shown on RCC’s Exhibit B
(as amended by Kohler’s and Gruis’ testimony),** Exhibit C, and in the wire centers listed on

Table 1 as set forth above.

D. THE SDPUC SHOULD ADOPT RCC’S PROPOSED REDEFINITION OF
RURAL ILEC SERVICE AREAS

Under the federal statute, a competitive ETC must serve an entire rural ILEC study area
in order to be eligible for support, unless the ILEC service area is redefined.®® Understanding
that CMRS carriers and ILECs are not licensed along identical boundaries, the FCC has

implemented procedures to redefine ILEC service areas in order to facilitate competitive entry.®

82 Tr. Vol. 1 at 33; Tr. Vol. 2 at 10.
83 47U.8.C. § 214(e)(5).
8 See 47 C.F.R. §§ 54.207(b), (c).
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The state must determine in the first instance whether to redefine an ILEC service area.
Following that determination, the state or the petitioner (in this case, RCC) must seek the FCC’s
concurrence.®® Typically, the state grants conditional ETC status for the areas to be redefined, to
take effect automatically upon a grant of concurrence by the FCC.% As -explained below, similar
action is warranted in RCC’s case and is essential to bring the full public interest benefits of

RCC’s ETC designation to the state of South Dakota.

A. Redefinition of Service Areas Is in the Public Interest.

1. RCC cannot effectively compete in the entire territories of all [ILECs in
RCC’s CGSA.

RCC is not licensed to serve the entire service territory of several SDTA member
companies, some of which have portions of their study areas scattered throughout South
Dakota.!” RCC’s request to have an ETC service area that is coterminous with its licensed
service area is similar to proposals that have been adopted by a number of states, including

Washington, Minnesota, Maine, Arizona and New Mexico.®® Unless the affected rural ILEC

847 CF.R.§ 54.207(c).

% See, e.g., RCC Oregon Order, supra, at p. 16 (stating that the competitive ETC designation is
“conditional on FCC approval of redefinition of the CenturyTel and Sprint service areas. To
finalize the application, we will submit a petition for FCC agreement in redefinition of the
service areas.”); Midwest Minnesota Order, supra, adopting ALJ’s Findings of Fact, Conclusions
of Law, and Recommendation at 9 14 (ALJ Dec. 31, 2002) (finding that “Midwest Wireless
should be designated as an ETC in its proposed service area in Minnesota” and that “[t]he
[Minnesota PUC] should petition the FCC for concurrence with Midwest’s service area
redefinition[.]”; United States Cellular Corporation, 8225-TI-102 at 9 (Wisc. PSC Dec. 20, 2002)
(“US Cellular Wisconsin Order”) (“[W]here US Cellular is asking for ETC designation in some,
but not all, parts of the territory of a rural telephone company, the Commission conditionally
grants ETC status in the areas for which US Cellular has requested such designation . . . If the
FCC approves use of the smaller area, then US Cellular’s ETC status for the smaller area(s)
becomes effective.”); N.E. Colorado Cellular, Inc., Docket Nos. 00A-315T and 00A-491T at p. 8
(Colo. PUC Dec. 21, 2001) (“NECC Colorado Order”) at Exhibit 1 pp. 6-7 (ALJ Dec. 21, 2001)
(“. . . NECC has satisfied all legal criteria for immediate designation as an ETC and should be
granted such status immediately by the Commission, pending . . . any necessary FCC approval of
initial [redefinition] of service areas. . .”); SBI Arizona Order, supra, at 16; SBI New Mexico
Decision, supra, at 21. :

¥ Exh. RCC/4 at Exh. D.
8 See, e.g., Petition of the Minnesota Public Utilities Commission for Agreement With Changes

in Definition of Service Areas for Exchanges Served by CenturyTel et al., CC Docket No. 96-45
(filed July 8, 2003) (currently pending). See also Smith Bagley, Inc. Petitions for Agreement to
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service areas listed in Table 1 and 2 above are redefined, RCC will be unable to receive high-cost
support anywhere within the affected rural ILEC service areas. It will be left with a patchwork
quilt of areas within its FCC-licensed area that are “ineligible.” RCC will not be able to use
high-cost support in these areas and low-income consumers will not be able to receive Lifeline
and Link-up benefits from RCC. To remove this artificial barrier to competition, RCC requests
redefinition of the affected rural ILEC service areas so that each rural ILEC wire center is

classified as a separate service area.

2. The Requested Redefinition is Consistent with Decisions by the FCC and
Other States.

Redefinition so that each rural ILEC wire center is a separate service area is exactly the
same relief provided to similarly situated carriers on numerous occasions by the FCC and several
state commissions. For example, the FCC granted a petition of the Colorado Public Utilities
Commission (“CPUC”) for concurrence with a service area redefinition proposal identical to the
redefinition proposed by RCC in this proceeding.® In redefining CenturyTel’s service area such
that each wire center is a separate service area, the CPUC emphasized that “in CenturyTel’s
service area, no company could receive a designation as a competitive ETC unless it is able to
provide service in 53 separate, non-contiguous wire centers located across the entirety of

Colorado . . . [T]his constitutes a significant barrier to entry.”® The FCC concurred, and

Redefine the Service Areas of Navajo Communications Company, Citizens Communications
Company of the White Mountains, and CenturyTel of the Southwest, Inc. on Tribal Lands within
the State of Arizona, DA 01-409 (WCB rel. Feb. 15, 2001) (effective date May 16, 2002); Smith
Bagley, Inc. Petitions to Redefine the Service Area of Table Top Telephone Company on Tribal
Lands within the State of Arizona, DA 01-814 (WCB rel. April 2, 2001) (effective date July 1,
2001); Smith Bagley, Inc. Petitions to Redefine the Service Area of CenturyTel of the Southwest,
Inc. in the State of New Mexico, DA 02-602 (WCB rel. March 13, 2002) (effective date June 13,
2002).

8 See Petition by the Public Utilities Commission of the State of Colorado to Redefine the
Service Area of CenturyTel of Eagle, Inc., Pursuant to 47 C.F.R. § 54.207(c) at 5 (filed with the
FCC Aug. 1, 2002, effective date Nov. 24, 2002), pet. for recon. pending (“CPUC Petition™)
(“Petitioner requests agreement to redefine CenturyTel’s service area to the wire center level”).

% CPUC Petition at 4.

25



allowed the requested redefinition to take effect. In the recent Virginia Cellular order, the FCC

held in favor of redefining the service areas of affected rural ILECs in similar circumstances.’!
The WUTC’s action in redefining all of the rural ILECs in Washington is instructive.

The FCC approved WUTC’s petition to redefine the ILECs’ service areas along wire center

boundaries, finding:

[O]ur concurrence with rural LEC petitioners’ request for designation of their
individual exchanges as service areas is warranted in order to promote
competition. The Washington Commission is particularly concerned that rural
areas . . . are not left behind in the move to greater competition. Petitioners also
state that designating eligible telecommunications carriers at the exchange level,
rather than at the study area level, will promote competitive entry by permitting
new entrants to provide service in relatively small areas . . . We conclude that this
effort to facilitate local competition justifies our concurrence with the proposed
service area redefinition.

Other state commissions have similarly concluded that redefining rural ILEC service
areas along wire center boundaries is fully justified by the pro-competitive goals of the 1996 Act.
For example, in a recommended decision that was later adopted by the Minnesota Public Utilities
Commission, the administrative law judge (“ALJ”) recommended approval of Midwest Wireless
Communications, LLC’s proposal to redefine certain rural ILEC service areas—including that of
CenturyTel—to consist of wire centers or, in some cases, portions of wire centers.”

Specifically, the ALJ concluded that “[t]he service area redefinition proposed by Midwest will

benefit Minnesota consumers by promoting competitive entry and should be adopted.”™* Similar

ol Virginia Cellular, supra, 19 FCC Rcd at 1581-82.

%2 Petition Jfor Agreement with Designation of Rural Company Eligible Telecommunications
Carrier Service Areas and for Approval of the Use of Disaggregation of Study Areas for the
Purpose of Distributing Portable Federal Universal Service Support, Memorandum Opinion and
Order, 15 FCC Rcd 9924, 9927-28 (1999) (“Washington Redefinition Order™).

% Midwest Minnesota ALJ Decision, supra, at §]53-59 (Minn. ALJ Dec. 31, 2002); Reply
Comments of the Minnesota Public Utilities Commission in CC Docket No. 96-45 at 3 (filed
Sept. 9, 2003).

% Midwest Minnesota ALJ Decision at q59.
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conclusions were reached in decisions granting ETC status to wireless carriers in Arizona,
Maine, New Mexico and Wisconsin.”>

As was the case with the FCC’s grant of concurrence with the redefinition of Colorado
service areas, the service territories of many SDTA members in South Dakota consist of
noncontiguous areas scattered across the length and breadth of the state.”® It would, therefore, be
impractical and unfair and not competitively neutral to require a competitor to conform its

service territory—even extend far beyond the reaches of its authorized service area—as a

condition to receiving high-cost support.”’

B. The Requested Redefinition Satisfies the Three Joint Board Factors
Under Section 214(e)(5) of the Act.

The SDPUC must consider three factors in making a determination to redefine an ILEC
service area: (1) whether the proposal would result in “cream skimming”;”® (2) whether the
ILEC would incur undue administrative burden; and (3) whether the ILEC’s status as a rural
carrier would be affected.”” RCC established that it is not proposing to selectively serve low-cost
areas, but is proposing to serve all of its licensed area. In fact, Mr. Wood testified that it is
impossible for RCC to intentionally cream skim because the ILEC cost information which would
be necessary to develop a strategy to gain uneconomic support levels is proprietary and is not

available from any public source. '®

%5 See SBI Arizona Order, supra; RCC Maine Order, supra; SBI N.M. Order, supra; US Cellular
Wisconsin Order, supra.

%6 See Tr. Vol. 1 at 75 /L. 3-5; Tr. Vol. 1 at 150, IL. 4-13.

°7 See First Report and Order, supra, 12 FCC Red at 8882 (“We conclude that requiring a carrier
to serve a non-contiguous service area as a prerequisite to eligibility might impose a serious
barrier to entry, particularly for wireless carriers.”).

% In this context, cream skimming occurs when a competitor selectively enters low-cost portions
of a high-cost service area so as to garner uneconomic levels of support. See Fourteenth Report
and Order, supra, 16 FCC Red at 11299; RCC Alabama Order, supra, at § 27.

% See Virginia Cellular, supra; Federal-State Joint Board on Universal Service, Recommended
Decision, 12 FCC Red 87, 181 (1996) (“Joint Board Recommended Decision™).

100 Soe Bxh. RCC/7 at 81 1. 9-821 3; Tr. Vol.2 at 94 /. 14-97 1 2.
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Because competitors such as RCC receive the same amount of “per line” high-cost
support as an incumbent for each customer, based on the customer’s billing address, there is a
possibility that competitors could unintentionally receive uneconomic levels of high-cost
support. That possibility arises because traditionally incumbents have averaged their support
throughout their entire study areas. With the introduction of competition, which is not licensed
along ILEC boundaries, it is possible that a competitor’s licensed area would cover only the low-
cost portions of the ILEC’s study area and thus the competitor would receive more support than
that area should properly yield.

To minimize the possibility of uneconomic support being paid to competitors, the FCC
provided ILECs an opportunity to reallocate support within its study area, going so far as to
permit ILECs to designate a different level of support for each wire center, and to create cost
zones within wire centers, a process known as disaggregation of support.'®! The deadline for
choosing whether to, and how to, disaggregate support was May 15, 2002.'%

SDTA members understood full well that competitors could file for ETC status well
before the deadline for disaggregating support and had every incentive to prevent RCC from

receiving uneconomic support in any area. As set forth below, several affected rural ILECs

disaggregated support, while others in RCC’s proposed ETC service area did not. If any rural

101 See Fourteenth Report and Order. supra. 16 FCC Red at 11302 (“We agree with the Rural
Task Force and commenters that the provision of uniform support throughout the studv area of a
rural carrier mayv create uneconomic incentives for comoetitive entry and could result in support
not being used for the purnose for which it was intended. in contravention of section 254(e).
Because support is averaged across all lines served by a carrier within its study area under the
existing mechanism. the per-line support available throughout the study area is the same even
though the costs throughout the studv area mav varv widelv. As a result. artificial barriers to
competitive entry in the highest-cost areas and artificial entrv incentives in relativelv low-cost
portions of a rural carrier’s studv area are created. For example. support would be available to a
competitor that serves only the low-cost urban lines. regardless of whether the support exceeds
the cost of anv of the lines. We conclude therefore that. as a general matter. support should be
disageregated and targeted below the studv area level so that support will be distributed in a
manner that ensures that the per-line level of support is more closely associated with the cost of
providing service.”)(footnote omitted).

192 pulti-Association Group (MAG) Plan for Regulation of Interstate Services of Non-Price Cap
Incumbent Local Exchange Carriers and Interexchange Carriers, 25 CR 1 (2001) at 9 150.
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ILEC believes that its plan of disaggregation as filed is not sufficiently precise, or provides RCC
with an opportunity to obtain uneconomic levels of support in any area, it may petition the
SDPUC to change its plan of disaggregation.'®

When ILECs disaggregate support, they use actual data about their network costs to
target support to the proper areas.'® In the absence of a disaggregation plan, there is no reliable
means of understanding where an ILEC’s costs are high or low. Mr. Wood testified that statistics
such as population density, or household density provide a very weak correlation to telephone
network costs because they do not take into consideration clustering of ILEC facilities.!®

The FCC used population density to do a cream skimming analysis in Virginia Cellular
and its progeny. In part because of the problems described by Mr. Wood, the case is on appeal.
Nevertheless, the Commission may follow the FCC’s discussion of cream skimming in Virginia
Cellular, and Highland Cellular, supra. In Virginia Cellular, the FCC ruled that even though a
CETC was not intentionally attempting to serve the lowest-cost portions of a rural ILEC service
area, its proposed ETC service area could still have the effect of cream skimming, because the
population density in the wire center proposed to be served was eight times greater than the
population density in the wire centers outside of the CETC’s licensed area. The affected rural
ILEC chose Path 1 (that is, it did not disaggregate its support by the May 1, 2002, deadline) and
therefore any entering CETC would receive the same per-line support throughout the ILEC’s

entire study area.'%

103 See 47 C.F.R. § 54.315(c)(5).

104 See, e.g., Exh. RCC 17, providing the Path 3 disaggregation plan filed by Sioux Valley, which
contains detailed data matching the company’s higher cost areas with higher support amounts.

105 See Tr. Vol. 2 at 113 1. 2-5.

106 1t is important to note that the density inside was approximately 273 persons per square mile,
while the density outside was approximately 33 persons per square mile. Virginia Cellular
appealed this portion of the decision because the FCC did not adequately explain why
disaggregation of support was not a sufficient option for the affected rural ILEC in that case.
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In Virginia Cellular, the FCC redefined one affected rural ILEC’s service area even

though the population density to be served was higher than the area outside the proposed ETC

service area.'"’

Aside from the obvious fact that South Dakota has no urban counties having over 100
persons per square mile, and thus little if any cream to skim, an examination of the record
evidence using the FCC’s analysis establishes conclusively that there are no cream skimming
concerns in this case. For each company set forth below, RCC’s expert, Don Wood, used the
household population density provided by SDTA’s expert and in Exh. RCC/14 used that
information to replicate the Virginia Cellular analysis.

RC Communications, Roberts County Telephone Cooperative, Stockholm-Strandberg,

Union Telephone Company. Valley Telephone Company — Minnesota. RCC proposes to serve

each of these study areas in their entirety. With respect to Valley, RCC proposes to serve all of
the service area located within South Dakota.'® Accordingly, there are no cream skimming

concerns.

Alliance Communications Cooperative — Baltic. RCC proposes to serve three of the four

wire centers in this study area that have a combined density of 11.3 households per square mile.
RCC will not serve the Alcester wire center, which has a density of 8.1 households per square

mile. Although RCC serves the more dense area, the ratio of served to unserved is only 1.4:1.

07 See Vireinia Cellular. supra. 19 FCC Red at 1579 and n.110 (“The average population
density for the MGW wire centers for which Virginia Cellular seeks ETC designation is
approximatelv 2.30 persons per square mile and the average population density for MGW’s
remaining wire centers is approximatelv 2.18 persons per square mile. . . Although the average
population density of the MGW wire centers which Virginia Cellular proposes to serve is slightly
higher than the average population densitv of MGW’s remaining wire centers. the amount of this
difference is not significant enough to raise cream skimming concerns. We also note that there is

very little disparity between the population densities of the wire centers in the MGW study
area.”)

198 As shown above, the Commission may designate RCC in that portion of Valley’s service area
that is within South Dakota. Moreover, the Minnesota Public Utilities Commission has already
designated RCC throughout Valley’s service area in Minnesota. See RCC Minn. Final Order,
supra. Accordingly, designating RCC in the South Dakota portion will round out RCC’s
coverage of Valley’s service territory.
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This disparity is nowhere near the 8:1 ratio present in Virginia Cellular. Moreover, RCC will
serve no wire center that has a population density greater than 17.8 households per square mile —

that is — there is no cream to skim in the Baltic study area.

Alliance Communications Cooperative (Split Rock). RCC proposes to serve the Brandon

and Gariston wire centers, which have a combined density of 23.4 households per square mile.
RCC will not serve the Howard and Oldham wire centers which have a combined density of 2.6
households per square mile. Even though RCC is proposing to serve the higher density areas,
there is no cream skimming concern here because Alliance has disaggregated its support under
Path 3, down to two zones per wire center.!” In Zone 1, which is the lower cost areas within
Alliance’s service area, the available high-cost support to RCC is only $2.24 per month. In Zone
2, which is the higher cost areas within Alliance’s service area, the available high-cost support to
RCC is $10.93 per month. Thus, RCC is not being unduly rewarded for serving the lower-cost
areas, as Alliance has properly targeted most of its high-cost support to areas outside of RCC’s
proposed entry. This is exactly how the disaggregation system is designed to eliminate cream
skimming opportunities for CETCs.''® As Mr. Wood testified, the information available from the
1

company is far more reliable than population or household density statistics.!!

Interstate Telecommunications Cooperative. RCC proposes to serve a number of ITC

wire centers that have a combined density of 3.5 households per square mile. RCC will not serve

199 See Exh. RCC/16, which contains the Alliance disaggregation plan, as filed with the FCC,

describing how it targeted support to higher cost portions of its network and RCC/18 showing
cities were separated from rural areas for support calculations.

10 See WWC Wyoming Recon. Order. supra. 16 FCC Red at 19149 (“ITThe primary objective in
retaining the rural telephone company’s studv area as the designated service area of a
competitive ETC is to ensure that competitors will not be able to target only the customers that
are the least expensive to serve and thus undercut the incumbent carrier’s ability to provide
service to high-cost customers. Rural telephone comnanies. however. now have the option of
disageregating and targeting high-cost support below the study area level so that support will be
distributed in a manner that ensures that the per-line level of support is more closelv associated
with the cost of providing service. Therefore. anv concern regarding ‘cream-skimming’ of
customers that may arise in designating a service area that does not encompass the entire study
area of the rural telephone company has been substantially eliminated.”)(footnotes omitted).

" See Tr. Vol. 2at 951 1-97 L 2.
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a number of wire centers that have a combined density of 5.2 households per square mile. Since
RCC serves the least dense areas, there is no cream skimming issue here.

James Valley Cooperative Telephone Company. RCC proposes to serve the Andover and

Bristol wire centers that have a combined density of 1.7 persons per square mile. RCC will not
serve a number of wire centers that have a combined density of 1.7 households per square mile.
Since the area to be served is equivalent, there is no cream skimming issue here.

PrairieWave Community Telephone, Inc. RCC proposes to serve two Prairie Wave wire

centers that have a combined density of 10.3 households per square mile. RCC will not serve a
number of wire centers that have a combined density of 5.1 households per square mile.
Although RCC serves the more dense area, the ratio of served to unserved is only 2:1. This
disparity is nowhere near the 8:1 ratio present in Virginia Cellular. Moreover, RCC will serve no
wire center that has a population density greater than 14.8 households per square mile — that is —
there is no cream to skim in the PrairieWave study area.

Sioux Valley Telephone Co. RCC proposes to serve four wire centers, which have a

combined density of 10.8 households per square mile. RCC will not serve four wire centers
which have a combined density of 3.6 households per square mile. Even though RCC is
proposing to serve the higher density areas by a slight margin of 3:1, there is no cream skimming
concern here because Sioux Valley has disaggregated its support under Path 3, down to two
zones per wire center.''” In Zone 2, which is the lower cost areas within Sioux Valley’s service
area, the available high-cost support to RCC is only $5.57 per month. In Zone 1, which is the
higher cost areas within Sioux Valley’s service area, the available high-cost support to RCC is
$16.42 per month. Thus, RCC is not being unduly rewarded for serving the lower-cost areas, as
Sioux Valley has properly targeted most of its high-cost support to areas outside of RCC’s
proposed ETC service area. One again, this is exactly how the disaggregation system is designed

to eliminate cream skimming opportunities for CETCs. It most also be remembered, the two

12 gee Exh. RCC/17, which provides a detailed disaggregation plan that targets Sioux Valley’s
support to the highest-cost areas.
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lowest density Sioux Valley wire centers are not contiguous with the wire centers served by RCC
and no in its licensed area. Rather, those wire center are approximately 70 miles away.

Sully Buttes Telephone Cooperative - Venture. RCC proposes to serve several wire

centers, which have a combined density of 3.8 households per square mile. RCC will not serve a
number of wire centers which have a combined density of 1.3 households per square mile. Even
though RCC is proposing to serve the higher density areas by a ratio of 2.9:1, there is no cream
skimming concern here because Sully Buttes has disaggregated its support under Path 3 into two
zones.!? Sully Buttes has designated the Sisseton wire center as Zone 2, and because it has the
highest density of households per square mile (7.2) presumably that is the lowest-cost zone. All
of the remaining wire centers have been designated as Zone 1, presumably because the others
have lower household densities, ranging from 0.2 to 3.5. Also, again, these slightly lower
density areas are not contiguous with the wire centers served by RCC.

As a result of Sully Buttes’ disaggregation, RCC will not be unduly rewarded for serving
the Sisseton wire center, as Sully Buttes has properly targeted most of its high-cost support to its
higher-cost areas. Again, this is exactly how the disaggregation system is designed to eliminate
cream skimming opportunities for CETCs.

Adopting RCC’s proposed service area redefinition will not cause any undue
administrative burden on any affected rural ILEC.!" Nothing in the manner in which ILECs
conduct their business will change as a result of their respective service areas being redefined
and SDTA introduced no evidence to demonstrate that it will.''> RCC witness Don Wood aptly

summarized the issue as follows:

13 Sully Butte’s disaggregation maps are publicly available on USAC’s web site at
http://form498.universalservice.org/hc/disaggregation/default.aspx . The Sully Butte
disaggregation maps can be accessed by entering the Study Area Code 391680. The support
amounts that Sully Buttes has designated for each zone are not available on USAC’s web site.
RCC requests the Commission to take official notice of Sully Butte’s filing.

114 6oe Exh. RCC/7 at 76-77.

15 See, e.g., Virginia Cellular, supra, 19 FCC Rcd at 1583.
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The ILECs have a service area today. Prior to this quote/unquote redefinition.
They have a total service area. They receive a total number of federal support
dollars for that service area. If you were to redefine at the wire center level
tomorrow, the ILECs would still have the same total service area and would still
receive the same total Universal Service dollars. The impact on them in terms of
the USFf in terms of the operation of their company and in terms of their network
1s zero.

Finally, nothing about RCC’s proposal will affect any rural ILEC’s status as a rural

telephone company. Service area redefinition does not change how an ILEC is regulated nor

does it amount to a change in status under 47 U.S.C. § 251(f) (the rural exemption).

C. In Combination with the Western Wireless ETC Grants, a Grant of
RCC’s Petition Will Ensure That All Affected Rural ILECs Have At
Least One Competitive ETC in All of Their Wire Centers.

A related issue to cream-skimming is the question of whether designation in a portion of
arural ILEC’s study area will leave sizable rural areas without competition. In this respect,
South Dakota’s rural consumers will be well served by a grant of RCC’s petition. Between its
own service area and Western Wireless’, RCC submits that the two companies serve the vast
majority of the affected rural ILECs’ wire centers in South Dakota. Specifically, when taking
both carriers’ designated ETC service areas into consideration, the rural LECs affected by RCC’s
redefinition request will be covered in their entirety by one competitive ETC. Accordingly,
consumers in virtually all of the affected rural ILECs’ service territory will have the option of
requesting service from at least one wireless carrier that has the obligation to take specific steps
in response.

Properly understood, Virginia Cellular and Highland Cellular stand for the proposition
that the FCC is concerned with an ILEC having competition throughout its study area.'’’ By
virtue of granting RCC’s petition, the rural ILECs listed above will have just that — and indeed

they will have no basis on which to claim that any cream skimming, or effect of cream

161+ Vol. 2 at 92.

W7 See Highland Cellular, supra. at 6438 (“Because consumers in rural areas tend to have fewer
competitive alternatives than consumers in urban areas, such consumers are more vulnerable to
carriers relinquishing ETC designation.”)
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skimming, problem exists for them. For example, even if it could be shown that RCC can serve
only the low-cost portions of a given rural ILEC, any cream skimming concerns would be
mooted by Western Wireless’s ability to serve all or substantially all of the remaining portions of
the study area. If the ILEC has disaggregated support then the cream skimming problem cannot
exist. Ifit has not disaggregated, then at the least it does not have a situation where competition
is present in only a portion of its study area.

In short, the redefinition requested in the instant proceeding is in the public interest and it
conforms to several others which have been approved by states and the FCC.M® RCC’s proposed
redefinition plan will in no way affect the amount or geographic distribution of support received
by the rural ILECs, nor will it affect any ILEC’s study area boundaries. Most importantly, the
requested redefinition will benefit South Dakota consumers in all reaches of RCC’s licensed
service territory, who will begin to see a variety in pricing packages and service options on par
with those available in urban and suburban areas.'” They will see infrastructure investment in
rural areas, which will bring improved wireless service and important health and safety benefits
associated with increased levels of radiofrequency coverage. Redefinition will remove a critical
obstacle to competition, consistent with federal telecommunications policy.

CONCLUSION

The question for SDPUC is whether RCC will be able to improve its network in rural

South Dakota sooner, later, or in some areas, perhaps never. RCC cannot compete for primary

telephone service in high-cost areas with monopoly carriers that receive high-cost support.'?

18 See supra nn. 87, 89.
19 See 47 U.S.C. § 254(b)(3).

20 Implementation of the Local Competition Provisions in the Telecommunications Act of 1996,
First Report and Order, 11 FCC Red 15499, 15506-07 (1996) (“Local Competition Order’)
(“The present universal service system is incompatible with the statutory mandate to introduce
efficient competition into local markets, because the current system distorts competition in those
markets. For example, without universal service reform, facilities-based entrants would be forced
to compete against monopoly providers that enjoy not only the technical, economic, and
marketing advantages of incumbency, but also subsidies that are provided only to the
incumbents.”)
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Congress set forth a means to bring competition to rural areas by leveling the playing field in
high-cost areas. The FCC has implemented its congressional mandate. RCC’s customers pay
into the federal fund and they are entitled to the available benefits. Those benefits are not
reserved exclusively for ILECs. As FCC Chairman Michael K. Powell recently stated:
“Competition is for rural as well as urban customers.”!?!

SDPUC’s decision to grant RCC’s Petition will have a significant and positive effect on
competitive telephone service in South Dakota. If SDPUC follows the FCC and virtually every
state commission across the country that has addressed wireless ETC designations, RCC will
begin to receive federal high-cost support in a manner that is consistent with federal law,
enabling it to advance universal service and accelerate network construction in South Dakota.
This will bring new, innovative, and better services as well as competitive choice to many rural
areas in South Dakota for the first time ever.

RCC respectfully requests the Commission to designate it as an ETC consistent with

applicable federal law and precedent.

Respectfully submitted this __J_/day of January, 2005.

GUNDERSON, PALMER, GOODSELL
& NELSON, LLP

—

Talbot J. Wieczorekk
Attorney for RCC Minnesota, Inc:, and
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12! Separate Statement of Chairman Michael K. Powell in Virginia Cellular, supra.
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Briefs and Other Related Documents

United States Court of Appeals,
Fifth Circuit.

ALENCO COMMUNICATIONS, INC.; Amana
Society Service Company; Arrowhead
Communications Corporation; Ayersville Telephone
Company; Baraga Telephone
Company; Barry County Telephone Company; Bay.
Springs Telephone Company,

Inc.; Bentleyville Telephone Company; Benton
Ridge Telephone Company;
Bloomingdale Home Telephone Company; Blue
Earth Valley Telephone Company;

Bruce Telephone Company; Casey Mutual
Telephone Company; CFW Communications
Company; Citizens Telephone Company of

Kecksburg; Citizens Telephone Company
of Hammond; Citizens Telephone Corporation;
Clements Telephone Company;

Climax Telephone Company; Community Service
Telephone Company; Craigville
Telephone Company, Inc.; Crockett Telephone
Company; Dixville Telephone
Company; Doylestown Telephone Company;
Dunbarton Telephone Company, Inc.;
Dunkerton Telephone Cooperative; Eagle Valley
Telephone Company; Easton
Telephone Company; Eckles Telephone Company;
Elkhart Telephone Company;

Eustis Telephone Exchange; Farmers Coop
Telephone Company; Farmers Mutual
Telephone Company-Ohio; Farmers Mutual
Telephone Company-Minnesota; Flat Rock

Mutual Telephone Company; Fort Jennings
Telephone Company; Frontier
Communications of Depue; Geetingsville Telephone
Company, Inc.; Gervais
Telephone Company; Graceba Total
Communications, Inc.; Granada Telephone
Company; Granby Telephone & Telegraph
Company-Massachusetts; Gulf Telephone
Company; Hartington Telephone Company; Hickory
Telephone Company; Hinton
Telephone Company of Hinton, Oklahoma, Inc.;
Hollis Telephone Company; Home
Telephone Company-Nebraska; Home Telephone
Company-Minnesota; Hot Springs
Telephone Company; Huxley Cooperative
Telephone Company; Indianhead Telephone
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Company; Ironton Telephone Company; Jefferson
Telephone Company, Inc.;
Kadoka Telephone Company; Kaleva Telephone
Company; Kalida Telephone Company,
Inc.; Laurel Highland Telephone Company;
Ligonier Telephone Company; Mankato
Citizens Telephone Company; Manti Telephone
Company; Marianna & Scenery Hill
Telephone Company; Marseilles Telephone
Company; McClure Telephone Company;
McDonough Telephone Coop, Inc.; Mebtel
Communications; Merchants & Farmers
Telephone Company; Metamora Telephone
Company; Mid Century Telephone Coop,
Inc.; Mid Communications Telephone Company;
Mid-Iowa Telephone Coop
Association; Middle Point Home Telephone
Company; Midstate Telephone Company-
North Dakota; Midwest Telephone Company; Miles
Cooperative Telephone
Association; Millry Telephone Company, Inc.;
Minford Telephone Company,
Inc.; Minnesota Lake Telephone Company; Mt.
Angel Telephone Company; .
National Telephone of Alabama, Inc.; New Lisbon
Telephone Company; North-
Eastern Pennsylvania Telephone Company; North
English Coop Telephone
Company; Northwestern Indiana Telephone
Company, Inc.; Nova Telephone
Company; Odin Telephone Exchange, Inc.; Orwell
Telephone Company; Osakis
Telephone Company; Palmerton Telephone
Company; Panhandle Telephone Coop,
Inc.; Panora Cooperative Telephone Association;
Pattersonville Telephone
Company; Pennsylvania Telephone Company;
Peoples Mutual Telephone Company;
Peoples Telephone Company, Inc.; Pierce Telephone
Company, Inc.; Pine Island
Telephone Company; Pinnacle Communications;
Prairie Grove Telephone Company;
Pymatuning Independent Telephone Company;
Redwood County Telephone Company;
Roanoke Telephone Company, Inc.; Roberts County
Telephone Coop Association;
Ronan Telephone Company; Schaller Telephone
Company; Searsboro Telephone
Company; Shell Rock Telephone Company; South
Canaan Telephone Company;
Southern Montana Telephone Company; State Long
Distance Telephone Company;
State Telephone Company; Stayton Cooperative

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works
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Telephone Company; Stockholm-
Strandburg Telephone Company; Summit Telephone
Company; Swayzee Telephone
Company; Sycamore Telephone Company; Tri
County Telephone Company, Indiana;
Tri-County Telephone Membership Corporation;
Valley Telephone Cooperative,

Inc.; Van Home Cooperative Telephone Company;
Venus Telephone Corporation;

Volcano Telephone Company; West Iowa Telephone

Company; West Liberty
Telephone Company; West Side Telephone
Company; West Side Telephone Company- -
Pennsylvania; West Tennessee Telephone Company,
Inc.; Western Telephone
Company-South Dakota; Wikstrom Telephone
Company, Inc.; Wilton Telephone
Company-New Hampshire; Yadkin Valley
Telephone Membership Corporation; Yukon-
Waltz Telephone Company; and United States
Telephone Association, Petitioners,
v.
FEDERAL COMMUNICATIONS COMMISSION
and United States of America, Respondents.

No. 98-60213.

Jan. 25, 2000.

Local exchange cartiers (LECs)  serving
predominantly small towns and rural areas petitioned
for review of orders of the Federal Communications
Commission (FCC) making various changes to
universal telecommunications service program. The
Court of Appeals, Jerry E. Smith, Circuit Judge, held
that: (1) the Telecommunications Act of 1996 is
intended to introduce competition into the market and
does mnot guarantee all local telephone service
providers a sufficient retun on investment; (2)
promise of universal service is a goal that requires
sufficient funding of customers, not providers; (3)
LECs failed to show various changes to the universal
service support fund for high-cost loops unreasonably
failed to provide sufficient funding for universal
service; (4) provision that subsidy for high-cost loops
is to be portable does not violate the statutory
principle of predictability or the statutory command
of sufficient funding; (5) LECs failed to show that
changes in the treatment of switching equipment
costs, in determining access charges paid by
interexchange carriers, unreasonably failed to provide
sufficient and explicit funding for universal service;

(6) takings clause challenge was premature; (7) orders
complied with the Regulatory Flexibility Act (RFA);
and (8) the RFA does not require economic analysis.
Petitions denied.

Weiner, Circuit Judge, concurred in the judgment

only.

West Headnotes

[1] Telecommunications €267
372k267 Most Cited Cases

Unlike the express statutory requirement of sufficient
support of universal telecommunications service
imposed by the Telecommunications Act of 1996,
section of the Act stating that "[i]t shall be the policy
of the United States to encourage the provision of
new technologies and services to ‘the public" is
merely a broad staiement of policy conferring
substantial discretion on the Federal Communications
Commission (FCC) to determine how best to provide
for new technologies and services, and a universal.
service program that satisfies the specific statutory
requirements of sufficient support necessarily satisfies
the broad policy statement. Communications Act of
1934, § 7(a), as amended, 47 U.S.C.A. § 157(a);
Telecommunications Act of 1996, 47 U.S.C.A. §
254(e).

[2] Telecommunications €267
372%267 Most Cited Cases

Under the Telecommunications Act of 1996, the
Federal Communications Commission (FCC) must
see to it that both unmiversal service and local
competition are realized; one cannot be sacrificed in
favor of the other, and the Commission therefore is
responsible for making the changes necessary to ifs
universal service program to ensure that it survives in
the new- world of competition. Telecommunications
Actof1996,47 U.S.C.A. § § 251-253, 254(e).

[3] Telecommunications @263
372k263 Most Cited Cases

[3] Telecommunications €~267
372k267 Most Cited Cases

Congress has conferred broad discretion on the
Federal Communications Commission (FCC) to
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negotiate  the dual mandates of the
Telecommunications Act of 1996 to promote both
universal service and competition, and thus courts
ought not lightly interfere with its reasoned attempt to
achieve both objectives. 3 U.S.C.A. § 706(2)(A);
Telecommunications Act of 1996, 47 U.S.CA. § §

251-253, 254(e).

[4] Telecommunications €267
372k267 Most Cited Cases

The Telecommunications Act of 1996 requires that
all universal service support be explicit rather than by
implicit subsidies, and the universal support program
must treat all market participants equally so that, for
example, subsidies must be portable.
Communications Act of 1934, § 214(e)(1), as
amended, 47 USCA. § 214(eX1);
Telecommunications Act of 1996, 47 U.S.CA. §

254(e).

5] Telecommunications €263
372k263 Most Cited Cases

Where orders of the Federal Communications
Commission (FCC) under review, relating to the
universal service requirement of the
Telecommunications Act of 1996, were merely
transitional, in the shift from monopoly to
competition, review was especially deferential.
Telecommunications Act of 1996, 47 U.S.C.A. § §

251(dX(1), 254(a)(2).

[6] Statutes €2219(2)
361k219(2) Most Cited Cases

[6] Statutes €~219(4)
361k219(4) Most Cited Cases

Court reviews agency interpretation of its statutory
authority under the Chevron two-step inquiry: (1)
where Congress has directly spoken to the precise
question at issue, court must give effect to the
unambiguously expressed intent of Congress,
reversing an agency's interpretation that does not
conform to the statute’s plain meaning; but (2) in
situations in which the statute is either silent or
ambiguous, the question for the court is whether the
agency's answer is based on a permissible
construction of the statute, and court reverses only if
the agency's construction is arbitrary, capricious or
manifestly contrary to the statute, while if the
interpretation is based on a permissible construction
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of the statute, court defers to the agency's
construction.

[7] Administrative Law and Procedure €763
15Ak763 Most Cited Cases

[7] Statutes €2219(1)
361k219(1) Most Cited Cases

The Chevron step-two analysis focuses on the
agency's interpretation of its statutory power, while
arbitrary-and-capricious TEVIEW under the
Administrative Procedure Act (APA) focuses on the
reasonableness of the agency's decision- making
process pursuant to that interpretation. 5 U.S.C.A. §

706(2)(A).

[8] Administrative Law and Procedure €763
15A%763 Most Cited Cases

Review under the Administrative Procedure Act
(APA) to determine whether agency decision is
arbitrary and capricious is narrow and deferential,
requiring only that the agency articulate a rational

. relationship between the facts found and the choice

made. 5U.S.C.A. § 706(2)(A).

[9] Telecommunications €267
372k267 Most Cited Cases

The Telecommunications Act of 1996 is intended to
introduce competition into the market and does not
guarantee all local telephone service providers a
sufficient return on investment. Telecommunications
Actof 1996,47 U.S.C.A. § § 251-253.

[10] Telecommunications €267
372k267 Most Cited Cases

The promise of universal service under the
Telecommunications Act of 1996 is a goal that
requires sufficient funding of customers, not
providers, and so long as there is sufficient and
competitively-neutral funding to enable all customers
to receive basic telecommunications services, the
Federal Communications Commission (FCC) has
satisfied the Act and is not further required to ensure
sufficient funding of every local telephone provider
as well. Telecommunications Act of 1996, 47

US.CA. § 254.

[11] Telecommunications €267
372k267 Most Cited Cases
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Excessive funding of universal service support under
the Telecommunications Act of 1996 may itself
violate the sufficiency requirements of the Act.
Telecommunications Act of 1996, 47 U.S.C.A. §
254.

[12] Telecommunications €267
372k267 Most Cited Cases

~Local telephone exchange carmriers serving
predominantly small towns and rural areas failed to
show that the Federal Communications Commission's
(FCC's) various changes to the unmiversal service
support fund for high-cost loops, including
continnation of a cap on growth in the fund and
introduction of a cap on the amount of corporate
operations expenses that may be reported to
determine eligibility for high-cost loop support,
unreasonably failed to provide sufficient funding for
universal service or otherwise constituted an arbitrary
and capricious regulation under the
Telecommunications Act of 1996.
Telecommunications Act of 1996, 47 U.S.C.A. §
254.

[13] Telecommunications €267
372k267 Most Cited Cases

Federal Communications Commission (FCC) order
providing that the universal telecommunications
service subsidy for high-cost loops is to be portable
so that it moves with the customer, rather than staying
with the incumbent local exchange carrier (LEC),
whenever a customer makes the decision to swifch
local service providers does not violate the statutory
principle under the Telecommunications Act of 1996
of predictability, or the statutory command of
sufficient funding. Communications Act of 1934, §
214(e), as amended, 47 US.C.A. § 214(e);
Telecommunications Act of 1996, 47 U.S.CA. §

254(b)(3, 5). (e).

[14] Telecommunications €4
372k4 Most Cited Cases

Under the Telecommunications Act of 1996,
predictability is only a principle, not a statutory
command, and thus, to satisfy a countervailing
statutory principle, the Federal Communications
Commission (FCC) may exercise reasoned discretion
to ignore predictability. Telecommunications Act of
1996,47 U.S.C.A. § 254(b)(5).
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{15] Telecommunications €267
- 372%267 Most Cited Cases
The sufficiency requirement of the

Telecommunications Act of 1996 is intended to
benefit the customer, not the provider, and
"sufficient” funding of the customer's right to
adequate telephone service can be achieved
regardless of which carrier ultimately receives the
subsidy.  Telecommunications Act of 1996, 47
U.S.C.A. § 254(b)(3).

[16] Telecommunications £€~>267
372k267 Most Cited Cases

Even assuming that inflation adjustments to historical
average loop costs would render fewer local exchange
carriers (LECs) eligible for  universal
telecommunications service subsidies than would be
the case under the former approach, LECs failed to
show how this interim approach was unreasonable;
given the eventual transition, under the
Telecommunications Act of 1996, from historic cost
to forward-looking cost, as required by competition,
the Federal Compmunications Commission (FCC)
reasonably concluded that the effort of collecting
historic cost data no longer was justified
Telecommunications Act of 1996, 47 U.S.CA. §
254. .

[17] Telecommunications €267
372k267 Most Cited Cases

Interim order of the Federal Communications
Commission (FCC) denying additional universal
telecommunications service support in cases in which
a rural local exchange carrier (LEC) purchases
another exchange was within the discretion of the
FCC to combat the opportunity for gaming the
different universal service support regimes for nural
and non-rural LECs by transferring ownership to a
rural LEC. Telecommunications Act of 1996, 47
US.CA.§ 254. ' -

[18] Administrative Law
€2390.1

15A%390.1 Most Cited Cases

and Procedure

A provision for waiver of an administrative mule is
legitimate if the underlying rule is ratiomal, and
cannot save a rule that on its own has no rational
basis.
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[19] Telecommunications €267
372k267 Most Cited Cases

Local telephone exchange carriers serving
predominantly small towns and rural areas failed to
show that the Federal Communications Commission's
(FCC's) changes in the treatment of switching
equipment costs, in determining access charges paid
by interexchange carriers, unreasonably failed to
provide sufficient and explicit funding for universal
service or otherwise constituted an arbitrary and
capricious exercise of agency powers under the
Telecommumications Act of 1996; the FCC
determined that the assumption that it is more costly
~ to switch long-distance calls than local calls, which
had initially supported special weighting of the
former, was obsolete, and mandate of the Act that all
universal service support be "explicit” required that
the special weighting be eliminated.
Telecommunications Act of 1996, 47 US.C.A. §

254(e).

[20] Telecommunications €~~267
372%267 Most Cited Cases

The fact that universal telecommunications support
fund is subsidized by contributions from all
telecommunications providers, including local
exchange carriers (LECs), does not make it an
“implicit subsidy” of interexchange carriers in
violation of the Telecommunications Act of 1996,
even if it effectively redistributes resources among
telecommunications providers, and the Federal
Communications Commission (FCC) reasonably
applied the principle of equitable and
nondiscriminatory  contribution by  requiring
contributions from all telecommunications providers.
Telecommunications Act of 1996, 47 U.S.C.A. §

254(b)(4). (d, e).

[21] Telecommunications €267
372k267 Most Cited Cases

Predictability principle of the Telecommunications
Act of 1996 requires only predictable rules that
govern distribution of universal service subsidies, and
not predictable funding amounts, which would run
contrary to one of the primary purposes of the Act, to
promote competition. Telecommunications Act of
1996,47 U.S.C.A. § § 251-253, 254(b)(5).

[22] Eminent Domain €~22(1)
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148%2(1) Most Cited Cases

[22] Eminent Domain €277
148k277 Most Cited Cases

The Fifth Amendment takings clause protects utilities
from regulations that are so unjust as tfo be
confiscatory, but it is not enough that a party merely
speculates that a government action will cause it
harm; rather, a taking must necessarily result from the
regulatory actions, and such a showing cannot be
made until the administrative agency has arrived at a
final, definitive position regarding how it will apply
the regulations at issue to the particular property right
in question. U.S.C.A. Const.Amend. 5.

[23] Eminent Domain €~22(1.1)
148k2(1.1) Most Cited Cases

Local telephone exchange carriers serving
predominantly small towns and - rural areas,
challenging under the takings clause changes in
universal telecommunications support subsidies, had
to show that the challenged orders would jeopardize
the financial integrity of the companies, either by
leaving them insufficient operating capital or by
impeding their ability to raise future capital, or they
had to demonstrate that the reduced subsidies were
inadequate to compensate current equity holders for
the risk associated with their investments under a
modified prudent investment scheme. U.S.C.A.
Const.Amend. 5.

[24] Telecommunications €263
372k263 Most Cited Cases

Court of Appeals could not seriously entertain a
takings clause challenge to Federal Commmunications
Commission (FCC) order changing universal
telecommunications support subsidies until it was
known what level of universal service funding each
rural or small town local exchange carrier (LEC)
would receive under the order, and under what
circumstances the FCC would grant a waiver,
particularly where the LECs did not present credible
evidence that the order ever will cause drastic
consequences for rural LECs; the mere fact that, for
many rural carriers, universal service support
provides a large share of the carriers' revenues is not
enough to establish that the orders constitute a
"taking." US.CA. Const.Amend. 5;
Telecommunications Act of 1996, 47 _U.S.C.A. §
254.
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[25] Eminent Domain €~2(1.1)
148k2(1.1Y Most Cited Cases

The Fifth Amendment protects against takings but
does not confer a constitutional right on utilities to
government-subsidized profits. US.CA.
Const.Amend. 5.

[26] Administrative Law and Procedure €797
15Ak797 Most Cited Cases

Court of Appeals reviews agency compliance with the
Regulatory Flexibility Act (RFA) only to determine
whether an agency has made a reasonable, good-faith
effort to carry out the mandate of the RFA. 5
US.CA §§ 604, 611(a)(1).

[27] Administrative Law and Procedure €381
15A%381 Most Cited Cases

The Regulatory Flexibility Act (RFA) is a procedural
rather than substantive agency mandate. 5 U.S.C.A. §
604(a).

[28]1 Telecommunications €267
372k267 Most Cited Cases

Orders of the Federal Communications Commission
(FCC) making various changes in universal
telecommunications support under - the
Telecommunications Act of 1996 complied with the
Regulatory Flexibility Act (RFA), where the orders
were accompanied by substantial discussion and
deliberation, including consideration and reasoned
rejection of significant alternatives which, in the
Commission's judgment, would not have achieved
with equivalent success its twin statutory mandates of
universal service and local competition. 5 U.S.C.A. §
604(a); Telecommunications Act of 1996, 47
US.CA.§§ 251-254.

291 Administrative XLaw and Procedure
€2405.5
15Ak405.5 Most Cited Cases

(Formerly 15A%404.1)

The Regulatory Flexibility Act (RFA) does not
require economic analysis, but mandates only that the
agency describe the steps it took "to minimize the
significant economic impact on small entities
consistent with the stated objectives of applicable
statutes." 5 U.S.C.A. § § 604(a)(5), 607.
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*613_James U. Troup (argued), Brian D. Robinson,
Arter & Hadden, Washington, DC, for Petitioners.

John E. Ingle, Daniel M. Armstrong, Laurence H.
Schecker, Willliamm E. Kennard, Laurence Nicholas
Bourne, *614 Christopher Joseph Wright, James
Michael Carr, F.C.C., Washington, DC, for Federal
Communications Commission, Respondent.

Nancy C. Garrison, Catherine G. O'Sullivan, U.S.
Dept. of Justice, Antitrust Division, Appellate
Section, Washington, DC, for United States of
America, Respondent.

Robert B. McKenna, U.S. West, Denver, CO,
William T. Lake, John Henry Harwood, David M.
Sohn, Matthew Aaron Brill, Wilmer, Cutler &
Pickering, Washington, DC, for U.S. West, Inc., .
Intervenor.

Jules M. Perlberg, Chicago, IL, James P. Young,
Washington, DC, for AT&T Corp., Intervenor.

Charles C. Humter, Catherine M. Haunnan, Hunter
Communications Law Group, Washington, DC, for
Telecommunications Resellers Association,
Intervenor.

Sue D. Blumenfeld, Thomas C. Jones, Willkie Farr
&  Gallagher, Washington, DC, for Sprint
Corporation, Intervenor.

Paul March Smith, William Mark Hohengarten,
Jemner & Block, Washington, DC, for MCI
Telecommunications Corp., Intervenor.

Michael E. Glover, Lawrence W. Katz, Edward
Harold Shakin, Bell Atlantic Network Services, Inc.,
Arlington, VA, for Bell Atlantic, Intervenor.

Petitions for Review of Orders of the Federal
Commumications Commission.

Before SMITH, WIENER and EMILIO M. GARZA,
Circuit Judges.

JERRY E. SMITH, Circuit Judge:

This is a consolidated challenge to two orders of the
Federal Communications Commission (the "FCC,"
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the "Commission," or the "agency") [FN1]
promulgated to satisfy the twin Congressional
mandates articulated in the Telecommunications Act
of 1996 (the "Act") _[FN2] of providing universal
telecommunications service in the United States and
injecting competition into the market for local
telephone service. Petitioners--local telephone
service providers who serve predominantly small
towns and rural areas--challenge the orders as
inconsistent with the statutory requirements of the
Act; arbitrary and capricious in violation of the
Administrative Procedure Act, 5 U.S.C. § 706(2)(A);
violative of the Takings Clause, U.S. CONST.
amend. V; and in noncompliance with the
Regulatory Flexibility Act, 5 US.C. § 604. Having
jurisdiction to review the orders pursuant to 28
U.S.C. § 2342(1) and 47 U.S.C. § 402(a), we deny
the petitions for review.

FN1. In re: Federal-State Joint Board on
Universal Serv.; Report and Order in CC
Docket No. 96-45, 12 FCC Rcd. 8776
(1997) ("Order"); Fourth Order on
Reconsideration in CC Docket No. 96-45;
Report and Order in CC Docket Nos. 96-45,
96-262, 94-1, 91-213, 95-72, 13 FCC Red.
5318 (1997); Errata, 13 FCC Rcd. 2372
(1998) ("Fourth Reconsideration Order").

FN2. Telecommunications Act of 1996,
Pub.L. No. 104-104, 110 Stat. 56 (to be
codified as amended in scattered sections of
title 47, United States Code).

1. THE STATUTORY MANDATES.

Universal service has been a fundamental goal of
federal telecommunications regulation since the
passage of the Communications Act of 1934.
Indeed, the FCC's very purpose is "to make available,
so far as possible, to all the people of the United
States ... a rapid, efficient, Nation-wide, and world-
wide wire and communication service with adequate
facilities at reasonable charges." 47 U.S.C. § 151 (as
amended).  See also Texas Office of Pub. Util
Counsel v. FCC, 183 F.3d 393, 405-06 & n. 2 (5th
Cir.1999) ("TOPUC "), petition for cert. filed (Dec.
23, 1999) (No. 99-1072).

[1] Specifically, the Act requires that universal
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service support be "explicit and sufficient," 47
U.S.C. § 254(e), and it articulates several guiding
principles to govern universal service--including, for
example, that "access ... be provided in all regions of
the Nation ... including low-income *615 consumers
and those in rural, insular, and high cost areas," that
services and rates be "reasonably comparable" to
those offered "in urban areas," that "[a]ll providers of
telecommunications services ... make an. equitable
and nondiscriminatory  contribution to  the
preservation and advancement of universal service,"
and that universal service support be "specific" and
"predictable,” id. § 254(b}(2)-(5); Order § 21.
While the FCC is required to obey statutory
commands, the guiding principles reflect
congressional intent to delegate difficult policy
choices to the Commission's discretion. See
TOPUC, 183 F.3d at411-12. [FN3]

FN3. The Act additionally states that "[i]t
shall be the policy of the United States to
encourage the provision of new technologies
and services to the public.” 47 US.C. §
157(a). Cf 47 US.C. § 254(b)2)
(providing that universal service programs
be guided by principle of providing access to
advanced telecommunications and
information services in all regions).
Petitioners argue that the orders violate §
157(a).

Unlike the express statutory requirement of
sufficient support of umiversal service
support imposed by 47 U.S.C. § 254(e), §
157(a) is merely a broad statement of policy
conferring substantial discretion on the
Commission to determine how best to
provide for new technologies and services.
To our knowledge, § 157(a) has never been.
used to invalidate an FCC action. We
conclude, therefore, that a universal service
program that satisfies the specific statutory
requirements of §  254(e) necessarily
satisfies the broad policy statement of §
157(a).

[21[3] Alongside the universal service mandate is the
directive that local telephone markets be opened to
competition. See 47 U.S.C. § § 251- 253; AT&T
Corp. v. Iowa Unils. Bd., 525 U.S. 366. 371, 119
S.Ct. 721, 142 L.Ed.2d 835; TOPUC, 183 F.3d at
406,412, The FCC must see to it that both universal
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service and local competition are realized; one
cannot be sacrificed in favor of the other. The
Commission therefore is responsible for making the
changes necessary to its universal service program to
ensure that it survives in the new. world of
competition. [FN4] Because Congress has conferred
broad discretion on the agenqy to negotiate these dual
mandates, courts ought not lightly interfere with its
reasoned attempt to achieve both objectives. See
Chevron U.S.A., Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 842-44, 104 S.Ct. 2778,
81 L.Ed.2d 694 (1984); 5U.S.C. § 706(2)(A).

FN4. See Order § § 1-4, 20 (stating that it
"ensure[s] that this system is sustainable in a

- competitive marketplace, thus ensuring that
universal service is available at rates that are
'just, unreasonable, and affordable' for all
Americans™).

II. THE UNIVERSAL SERVICE ORDERS.

The orders under review make various changes to
universal service deemed necessary achieve universal
service within a competitive environment. We
describe the general principles guiding the
Commission's judgment, then detail the provisions
specifically at issue in petitioners' various challenges.

A. COMMISSION PRINCIPLES.

To analyze the purpose and effect of the FCC's
numerous regulatory changes to its universal service
program, we find it useful first to articulate three
principles the Commission has followed in making
the tramsition from monopolistic to competitive
universal service. First, rates must be based not on
historical, booked costs, but rather on jforward-
looking costs.  After all, market prices respond to
current costs; historical investments, by contrast, are
sunk costs and thus ignored.
[I]t is current and anticipated cost, rather than
historical cost[,] that is relevant to business
decisions to enter markets and price products. The
business manager makes a decision to enter a new
market by comparing anticipated additional
revenues (at a particular price) with anticipated
additional costs. If the expected revenues cover all
the costs caused by the new product, then a rational
business manager has sound business*616 reasons
to enter the new market.  The historical costs
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associated with the plant already in place are
essentially irrelevant to this decision since those
costs are "sunk” and unavoidable and are
unaffected by the new production decision. This
factor may be particularly significant in industries
such as telecommumnications which depend heavily
on technological innovation, and in which a firm's
accounting, or sunk, costs may have little relation
to current pricing decisions.

MCI Communications Corp. v. American Tel. & Tel.

Corp., 708 F.2d 1081, 1116-17 (7th Cir.1983). [FN5]

ENS. See also TOPUC, 183 F.3d at 407
(stating that "the FCC decided to use the
'forward-looking' costs to calculate the
relevant costs of a carrier.... To encourage
carriers to act efficiently, the agency would
base its calculation on the costs an efficient
carrier would incur (rather than the costs the
incumbent  carriers  historically  have
mcurred)").

{4] Second, the old regime of implicit subsidies--that
is, "the manipulation of rates for some customers to
subsidize more affordable rates for others"--mmst be
phased out and replaced with explicit universal
service subsidies--government grants that cause no
distortion to market prices--because a competitive
market can bear only the latter.
TOPUC, 183 F.3d at 406.
For obvious reasons, this system of implicit
subsidies can work well only under regulated
conditions. Ina competitive environment, a carrier
that tries to subsidize below-cost rates to rural
customers with above-cost rates to urban customers
is vulnerable to a competitor that offers at-cost
rates to urban customers. Because opening local
telephone markets to competition is a principal
objective of the Act, Congress recognized that the
universal service system of implicit subsidies
would have to be re-examined.
Id. Indeed, the Act requires that all universal service
support be explicit. See 47 U.S.C. § 254(e).

Finally, the program must treat all market
participants equally--for example, subsidies must be
portable--so that the market, and not local or federal
government regulators, determines who shall compete
for and deliver services to customers. Again, this
principle is made necessary not only by the economic
realities of competitive markets but also by statute.
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See 47 U.S.C. § 214(e)(1) (requiring that all "eligible
telecommunications carrier[s] ... shall be eligible to
receive universal service support™).

[5] The FCC additionally defends the orders as
reasonable inferim regulations. The shift from
monopoly to competition is indeed dramatic.
Congress thus expressly contemplated that the
Commission would adopt an incremental approach to
retooling universal service for a world of competition.
[FN6] Because the provisions under review are
merely transitional, our review 1is especially
deferential. [FN7]

FN6. It requires the Commission to adopt
rules opening the local services market to
competition "within 6 months." 47 U.S.C. §
251(d)(1). By contrast, the Commission
need only adopt rules establishing a
"specific timetable for implementation" of
universal service, and even then, it has "15
months” to do so. 47 US.C. § 254(a}(2).
See also TOPUC, 183 F.3d at 436 ("By
instructing the FCC to establish a 'timetable
for implementation' by the statutory
deadline, Congress assumed the
implementation process would occur over a
transition period after the fifteen-month
deadline.").

FN7. See TOPUC, 183 F.3d at 437 ("Where
the statutory language does mnot explicitly
command otherwise, we defer to the
agency's reasonable judgment about what
will constitute 'sufficient’ support during the
transition period from one universal service
system to another."); id. at 440 n. 85
(acknowledging that "we extend the FCC
greater discretion in deciding what will be
'sufficient’ during the transition period”);
MCI Telecomm. Corp. v. FCC, 750 F.2d
135, 140 (D.C.Cir.1984) (noting that
"substantial deference by courts is accorded
to an agency when the issue concerns interim
relief").

B. PROVISIONS.

Telephone service is jointly provided by two sets of
carriers. - - Local exchange *617 carriers ("LEC's")
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provide local telephone service in a given
geographical calling area through monopoly
networks, or "exchanges,” each comprising a series of
"local loops" allowing for interconnection within the
exchange. [FN8] Interexchange carriers ("IXC's")
provide long distance service by connecting callers
served by different LEC's; such service is called
"exchange access." [FN9 '

FN8. See 47 U.S.C. § 153(26) (defining
"local exchange carrier"); 47 U.S.C. §
153(47) (defining '"telephone exchange
service").

FNO. See 47 U.S.C. § 153(16) (defining
"exchange access"); 47 U.S.C. § 153(48)
(defining "telephone toll service").

Petitioners are LEC's serving predominantly small
towns and rural areas. _[FN10] Intervenor Bell
Atlantic, supporting the FCC and opposing
petitioners, 1s also an LEC. Intervenor MCI is an IXC
and also supports the FCC.

FN10. See 47 U.S.C. § 153(37) (defining
"rural telephone company").

The FCC has established a pumber of universal
service programs involving LEC's and IXC's. The
Order implements a myriad of amendments to bring
those programs into compliance with competition in
the LEC market, but petitioners object to amendments
to two of them.

First, they oppose various changes to the universal
service support fund for high cost loops. Second,
before issuing the Order, the FCC allowed certain
small, generally rural LEC's to weight specially the
amount of time spent by their telephone switching
equipment on switching long distance calls, for
purposes of calculating the access charges those
LEC's may collect from IXC's. The Order would
eliminate this effective subsidy and replace it with a
new, explicit support fund.

1. HIGH-COST LOOPS.

Rural LEC's face special obstacles. The cost of
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providing telephone service varies with population
density, because dispersed populations require longer
wires and permit lesser economies in installation,
service, and mainienance. Also relevant are
geographic characteristics, for climate and certain
types of terrain make service calls and repairs more
costly. Rural areas where telephone customers are
dispersed and terrain is unaccommodating are
therefore the most expensive to serve.

To meet its historic mandate of universal service, the
FCC has established a universal service fund to
subsidize high-cost rural LEC's to reduce the rates
they must charge their customers. An LEC is eligible
for a subsidy if its operating expenses--its "loop
costs"--are fifteen percent or more above the national
average. Loop costs include the costs of the
depreciated cable, wire, and circuit equipment used to
provide local service, the depreciation and
maintenance expenses associated with that local
plant, and the corporate operations expenses related
to the provision of local service.

"Corporate operations expenses" include the costs
incurred in formulating corporate policy, providing
overall administration and management, and hiring

accountants, consultants, and lawyers to understand’

and comply with FCC, state, and local regulations.
To determine the amount of corporate operations
expense that is properly chargeable to the provision
of local service (and therefore included in total loop
costs for purposes of determining eligibility for a
subsidy), an LEC must reduce its total corporate
operations expenses to correspond to the proportion
of its entire plant that is local exchange plant.

Petitioners object to a variety of changes the Order
effects to the administration of the fund. Firsz, they
oppose the continued imposition of a cap on growth
in fund expenditures, which cap limits total available
support to the previous year's level, adjusted for
growth in the number of working loops. See Order
302. Second, *618 they object to a new cap on the
amount of corporate operations expenses that can be
included in the loop cost calculation. The Order
allows LEC's to report corporate operations expenses
only up to 115% of the industry average for LEC's of
like size. See Order |94 283-285, 307.

Third, the Order makes the subsidy portable,
following the customer who switches service from
one LEC to another. Petitioners claim that
portability violates the principle of predictable

Page 10

funding. See Oxder § 311. Fourth, beginning
January 1, 2000, the Order imposes an annual
inflation index on the loop cost eligibility benchmark-
-the minimum amount a loop must cost to be awarded
a subsidy--replacing the former approach -of
recalculating ‘a fresh benchmark periodically, based
on updated estimates of industry averages. See
Order 1 300-301; 47 CF.R. § 36.622(d) (1997).
Finally, the Order disallows additional universal
service support when a rural LEC acquires and
upgrades another exchange, see Order § 308, despite
petitioners' claim that such mergers are efficient and
should be encouraged. :

The cuomulative result of all these changes;

petitioners say, is that the Commission has rendered
LEC's unable to earn a fair return and has
discouraged future investment in telecommunications,
and thereby has acted arbitrarily and capriciously and
has violated the Act's sufficient funding requirement
and the Takings Clause.

2. SWITCHING COSTS.

IXC's pay "access charges" to LEC's for the right to
have access to an LEC's local exchange to connect
long-distance calls to and from that exchange.
Jurisdiction to regulate access charges is shared
between federal and state governments. To
Implement rate-of-return regulation, state and federal
regulators must allocate the costs of operating an
LEC between the delivery of intrastate, interexchange
telephone service (which is regulated by state entities)
and the provision of interstate service (which is
subject to the FCC's jurisdiction). To determine how
the allocations are to be made, the agency has
promulgated a number of cost separation rules.

The separation rules for costs associated with
connecting calls--a process known as "switching"--are
based on "dial equipment minutes of use” ("DEM's").
Under the rules, an LEC divides its total DEM's
between those used to switch interstate calls and those
used to switch intrastate calls.

Before the orders under review, the FCC allowed
certain small, generally rural LEC's to weight their
DEM totals with a "toll weighting factor," thereby
providing LEC's with a higher cost basis on which
their federal access charge would be based
Petitioners maintain that the practice of DEM
weighting reflects the higher cost of switching a long
distance or "toll" call than that of switching a local
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call, because certain network functions required by
interexchange carriers-—-such as equal access, intra-
LATA toll dialing parity, toll screening, toll blocking,
Signaling System 7(SS7), expanded carrier
identification codes, and 800 number portability--
require additional central processing hardware and
software.

The FCC has long held, however, that the disparity
between intrastate and interstate call switching is a
relic of old, electromechanical technology and that
modern  digital switching . equipment largely
eliminates the cost differential._ [FN11 Toll-
weighting *619 continues today, not out of adherence
to principles of cost causation--which provide that
costs be charged to the source of the cost-—-but rather
to-provide an implicit subsidy for rural LEC's. 12

EFN11. As the Commission stated in 1987,
The Mountain States Telephone and
Telegraph Company, Northwestern Bell
Telephone Company, Pacific Northwest Bell
Telephone Company (U.S. West), which
originally supported the use of weighted
DEM in its comments, changed its position
to support measured DEM in reply
comments becanse it believes the ongoing
process of replacing older technology with
digital switches will eliminate the need for
any toll weighting. We believe that modern
digital switching equipment has greatly
reduced, if not eliminated, the additional
cost of toll switching.... [W]e believe that
the need for toll weighting will continue to
diminish and will eventually be eliminated
as the exchange carriers continue to replace
older technology equipment with digital
switches.

In the Matter of Amendment of Part 67 of
the_Commission's Rules and Establishment
of a Joint Board, Recommended Decision
and Order in CC Docket No. 8§0-286, 2 FCC
Red. 2551, 9 49 (1987). See also In the
Matter of MTS and WATS Market Structure,
Amendments of Part 67 (New Part 36) of the
Commission's Rules and Establishment of a
Federal-State Joint Board, Report _and
Order in CC Docket Nos. 78-72, 80-286, 86-
297, 2 FCC Red. 2639, 9 5 (1987).

FN12. See TOPUC, 183 F.3d at 425 (noting
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"the sorts of implicit subsidies currently used
by the FCC in its [DEM] weighting
program").

The Order replaces toll-weighting with a new
universal service fund (separate from the fund for
high-cost loops). See Order 9 § 303-304.
Petitioners object for three reasons.

First, they claim the Order arbitrarily and
capriciously abandons cost- causation principles.
Second, because it would be financed by all
telecommunications carriers, including small LEC's
such as petitioners, the new fund constitutes an
unlawful subsidy by small LEC's in favor of IXC's
because it effectively saves IXC's from having to pay
for the more expensive cost of switching their long-
distance calls. Finally, just as they do with respect to
the high-cost loop fund, petitioners object on the
ground that portability violates the principle of
predictability and the statutory command of sufficient
funding. Specifically, they claim that if just 25% of
the revenue that the FCC has made portable is lost by
a typical small LEC, the annual rate of return for
interstate access service will, in many cases, fall to
minus 10.53%.

1. COMMUNICATIONS ACT AND
ADMINISTRATIVE PROCEDURE ACT
CHALLENGES.

Petitioners' main challenge is that the orders are
inconsistent with the statutory mandates of the Act.
Therefore, they claim, the orders constitute arbitrary
and capricious regulation.

A. STANDARD OF REVIEW.

[6] Courts review agency conduct in two ways.
First, we review agency interpretation of their
statutory authority under the familiar Chevron two-
step inquiry. See Chevron, 467 U.S, at 842-44, 104
S.Ct. 2778.

Under step one, where "Congress has directly spoken
to the precise question at issue," we must "give effect
to the unambiguously expressed intent of Congress,"
reversing an agency's interpretation that does not
conform to the statute's plain meaning. Id. at 842-43
104 S.Ct. 2778. Under step two, which addresses
situations in which the statute is either silent or
ambiguous, "the question for the court is whether the
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agency's answer is based on a permissible
construction of the statute.” [Id. at 843, 104 S.Ct
2778. We reverse only if the agency's construction is
"arbitrary, capricious or manifestly contrary to the
statute." Id at 844, 104 S.Ct. 2778. 1If, on the other
hand, the interpretation "is based on a permissible
construction of the statute,” we defer to the agency's
construction.

{71[8] In addition, the Administrative Procedure Act
("APA™) empowers courts to reverse agency action
that is arbitrary and capricious. See 5 U.S.C. §
706(2)(A); Harris v. United States, 19 F.3d 1090
(5th Cir.1994). Chevron step-two focuses on the
agency's interpretation of its statutory power, while
_APA arbitrary-and-capricious review focuses on the
reasonableness of the agency's decision-making
process pursuant to that interpretation. See TOPUC,
183 F.3d at 410. Like Chevron step-two, APA
arbitrary and capricious review is *620 narrow and
deferential, requiring only that the agency "articulate[
1 a rational relationship between the facts found and
the choice made.” Harris, 19 F.3d at 1096 (quoting
Motor Vehicle Mfrs. Ass'n of United States v. State
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43. 103 S.Ct,
2856, 77 L.Ed.2d 443 (1983)). "[Tlhe agency's

decision need not be ideal.” Id. Moreover, our review

here is especially deferential, because the provisions
under review are merely transitional, as expressly
contemplated by the Act. [FN13]

FN13. See note 7, supra.

B. ANALYSIS.

Petitioners assert two general themes.  First, the
challenges go directly to the heart of FCC expertise—
whether the Commission has sufficiently and
explicitly supported universal service in an open,
competitive market—-and thus must overcome
substantial judicial deference. Examining the Act
through the lens of Chevron, we note that Congress
obviously intended to rely primarily on FCC
discretion, and not vigorous judicial review, to ensure
satisfaction of the Act's dual mandates. As we noted
in a prior challenge to an FCC universal service
regulation,
[tJo be sure, the FCC's reason for adopting this
methodology is not just to preserve universal
service. Rather, it is also trying to encourage local
competition.... As long as it can reasonably argue
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that the methodology will provide sufficient

support for universal service, however, it is fiee,

under the deference we afford it under Chevron
- step-two, to adopt a methodology that serves its

other goal of encouraging local competition.
TOPUC, 183 F.3d at 412, Petitioners do not satisfy
the high evidentiary standard necessary to establish
that the Commission acted arbitrarily and capriciously
when it produced its interim rules.

[9][101 Second, petitioners' sufficiency challenge
fundamentally misses the goal of the Act. The Act
does not guarantee all local telephone service
providers a sufficient return on investment; quite to
the contrary, it is intended to introduce competition
into the market. Competition necessarily brings the
risk that some telephone service providers will be
unable to compete. The Act only promises universal
service, and that is a goal that requires sufficient
funding of customers, not providers.  So long as
there is sufficient and competitively-neutral funding
to enable all customers to receive basic
telecommunications services, the FCC has satisfied
the Act and is not further required to ensure sufficient
funding of every local telephone provider as well.

[11] Moreover, excessive funding may itself violate
the sufficiency requirements of the Act. Because
universal service is funded by a general pool
subsidized by all telecommunications providers--and
thus indirectly by the customers--excess subsidization
in some cases may detract from universal service by
causing rates unnecessarily to rise, thereby pricing
some consumers out of the market.

1. HIGH-COST LOOPS.

[12] Petitioners fail to show that the FCC's various
changes to the universal service support fund for
high-cost loops umreasonably fails to provide
sufficient funding for universal service or otherwise
constitutes an arbitrary and capricious regulation
under the Act. First, they object to the agency'’s
continuation of a cap on growth in the fund, adjusted
only for changes in the total number of working
loops. The cap's track record, however, reflects a
reasonable balance between the Commission's
mandate to ensure sufficient support for universal
service and the need to combat wasteful spending.
The agency's broad discretion to provide sufficient
universal service funding includes the decision to
impose cost conirols to avoid excessive expenditures
that will detract from *621 universal service.
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Petitioners do not show how the FCC has abused that
discretion.

Second, petitioners object to the introduction of a
cap on the amount of corporate operations expenses
that may be reported to determine eligibility for high-
cost loop support. The Order limits LEC's to 115%
of the industry average for corporate operations
expenses accrued by carriers of like size. See Order §
9 283-285, 307.

Petitioners claim that corporate operations expenses
are already capped and that there is no need for a
second cap._[FN14] It is true that, even before the
Order, the amount of reportable corporate operations
expenses was determined by multiplying an LEC's
total corporate operations expenses by the percentage
of its total plant that is local exchange plant. This is
no cap, however, but rather a reasonable method of
allocating costs. The proposed 115% rule is thus a
wholly reasonable exercise of the Commission's
legitimate power to combat abusive spending; absent
the proposed rule, the regulations provide no
incentive to keep costs down. Moreover, given its
legitimate cost concerns, the agency was well within
its discretion to impose a cap rather than to undertake
thie more costly alternative of intensive auditing.

FN14. See ALLTEL Corp. v. FCC, 838 F.2d
551, 561 (D.C.Cir.1988) ( "A regulation
perfectly reasonable and appropriate in the
face of a given problem may be highly
capricious if that problem does not exist.").

Petitioners additionally claim that the cap on review
is excessively burdensome, driving interstate rates of
return to 2.81% for rural LEC's. Even assuming that
this statistic proves that customers have failed to
receive sufficient universe service support, this
statistic is based on the experience of only a single
provider--the Bay Springs Telephone Company--and
not a statistically valid sample. Petitioners' evidence
therefore does not establish that the cap unreasonably
fails to provide sufficient service; at most it presents
an anomaly that can be addressed by a request for a
waiver. 15

EN15. See 47 CFR. § 1.3; Fourth
Reconsideration Order § 4 93, 102, 108.
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Moreover, the statistic ignores the Fourth
Reconsideration Order, in which the FCC responded
to petitioners' concerns by, infer alia, establishing a
minimum cap of $300,000. See Fourth
Reconsideration Order § § 85-109.  Petitioners
present no evidence disputing the sufficiency of the
currently operative cap.

[13] Third, the order provides that the universal
service subsidy be portable so that it moves with the
customer, rather than stay with the incumbent LEC,
whenever a customer makes the decision to switch
local service providers. Petitioners claim that
portability violates the statutory principle of
predictability, see 47 U.S.C. § 254(b)(5), and the
statutory command of sufficient funding.

[14] We reiterate that predictability is only a
principle, not a statutory command. To satisfy a
countervailing statutory principle, therefore, the FCC
may exercise reasoned discretion to ignore
predictability. See TOPUC, 183 F.3d at411-12.

[15] Moreover, petitioners cannot even show that
portability violates sufficiency or predictability. The
purpose of universal service is to benefit the
customer, not the carrier._ [FN16] "Sufficient"
funding of the customer's right to adequate telephone
service can be achieved regardless of which carrier
ultimately receives the subsidy. [FN17]

EN16. See, eg, 47 US.C. § 254(b)(3)
(stating that "Consumers in all regions of the
Nation" shall receive comparable telephone
service).

EN17. Petitioners estimate that the
introduction of competition will result in a
loss of approximately 25% of the customer
base. The FCC counters with historical
trends that would predict market share losses
of only 3%. Because we conclude that the
sufficiency requirement is intended to
benefit the customer, not the provider, we
need not resolve this particular dispute.

*622 The methodology governing - subsidy
disbursements is plainly stated and made available to
LEC's. What petitioners seek is not merely
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predictable funding mechanisms, but predictable
market outcomes. Indeed, what they wish is
protection from competition, the very antithesis of the
Act.

To the .extent pefitioners argue that Congress
recognized the precarious competitive positions of
rural LEC's, their concerns are addressed by 47
U.S.C. § 214(e), which empowers state commissions
to regulate entry into rural markets._ [FN18]
Furthermore, portability is not only consistent with
predictability, but also is dictated by principles of
competitive neutrality and the statutory command that
universal service support be spent "only for the
provision, maintenance, and upgrading of facilities
and services for which the [universal service} support
is intended.” 47 U.S.C. § 254(e).

FN18. See 47 U.S.C. § 254(e)2) ("Before
designating an additional eligible
telecommumications carrier for an area
served by a rural telephone company, the
State commission shall find that the
designation is in the public interest.").

[16]1 Fourth, rather than continue to determine the
eligibility threshold for high-cost loop support by
recalculating the national average loop cost, the FCC
now simply will adjust the previously-calculated
national average by an annual inflation index. Even
assuming, as petitioners contend, that inflation
adjustments to historical averages in fact would
render fewer LEC's eligible for universal service
subsidies than would be the case under the former
approach, petitioners nevertheless fail to show how
this interim approach is unreasonable. Given the
eventual transition from historic cost to forward-
looking cost, as required by competition, the FCC
reasonably concluded that the effort of collecting
historic cost data no longer was justified.

[17] Finally, petitioners claim that sales and transfers
of exchanges by rural providers are efficient and
ought to be encouraged and subsidized. The Order,
by contrast, denies additional umiversal service
support in cases in which a rural LEC purchases
another.exchange.

‘When the permanent rules for universal access within
the context of local competition are in place, all
exchanges will be governed by uniform rules with
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respect to universal service support, without regard to
the rural or non-rural status of the LEC. In the
interim, however, the rules continue to treat rural and
other LEC's differently, in recognition of the
continued greater need of mural LEC's. The
opportunity thus exists for gaming the different
universal service support regimes by transferring
ownership to a rural LEC. The FCC acted within its

.discretion to combat such gaming by keying

regulatory treatment to an exchange's original
ownership status, without regard to any subsequent
transfer in ownership.

- [18] The Commission argues that, as a last resort, the

availability of waivers cures its orders of any
deficiency with respect to sufficiency -and
predictability. [FN19] Even if the waiver provisions
were debatable as a policy matter, they are not an
issue for judicial review. For our purposes, a waiver
provision is legitimate if the underlying rule is
rational, see National Rural Telecom Ass'n v. FCC,
988 F.2d 174, 181 (D.C.Cir.1993), and cannot save a
rule that on its own has no rational basis, see ALLTEL
Corp., 838 F.2d at 561-62. We therefore can uphold
these -amendments relating to the high-cost loop fund
without addressing the wisdom of allowing waivers.

EN19. See 47 C.ER. § 1.3 (general waiver
provision for all FCC regulations); Fourth
Reconsideration Order § 38 (providing for
“waiver of indexed cap on growth in high cost
loop fund); Id at § § 93, 102, 108
(providing for waiver of cap on corporate
operations expenses).

2. SWITCHING COSTS.

[19] Petitioners also fail to show that the FCC's
various changes to the ireatment *623 of switching
equipment costs unreasonably fail to -provide
sufficient and explicit funding for universal service or
otherwise constitute an arbitrary and capricious
exercise of agency powers under the Act. First,
petitioners claim that the changes arbiirarily and
capriciously abandon cost- causation principles.
They insist on retaining special weighting on the
assumption that it is in fact more costly to switch
long-distance calls than local calls. Therefore, under
cost-causative principles, IXC's should pay higher
access charges, because they are responsible for a
greater proportion of switching costs.
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As we have said, however, the Commission has long -

abandoned this assumption. Instead, special
weighting has been allowed to continue solely to
provide an additional subsidy to rural LEC's, an
interest that would be equally served by the new
universal service support fund. Indeed, the Order
makes plain that the new fund shall provide support
"corresponding in amount to that generated formerly
by DEM weighting." Order § 303. Moreover, by
mandating that all universal service support be
"explicit," 47 U.S.C. § 254(e) requires that this
special weighting be eliminated.

[20] Petitioners’ second objection  simply
misconstrues the requirement of "explicit” funding.
They argue that, because the new fund would be
financed by all telecommunications carriers,
including small LEC's such as petitioners, the new
fund constitutes an unlawful subsidy in favor for
IXCs.

Again, petitioners rest their argument on the same
assumption deemed obsolete by the FCC--that long-
distance switching is more costly than local
switching. Even so, we made clear in TOPUC that the
implicit/explicit distinction turns on the difference
between direct subsidies from support funds and
recovery through access charges and rate structures.
"The statute provides little guidance on whether
'explicit’ means 'explicit to the consumer' .. or
'explicit to the carrier' ... [but it] does state, however,
that all universal service support should be 'explicit.'
... By forcing GTE to recover its universal service
contributions from its access charges, the FCC's
interpretation maintains an implicit subsidy for
ILEC's such as GTE." 183 F.3d at 4235.

Petitioners thus misconstrue the meaning of the
explicit fanding requirement. The fact that the fund is
subsidized by contributions from all
telecommunications providers, including LEC's, does
not make it an implicit subsidy under § 254(g), even
if it effectively redistributes resources among
telecommunications providers.

Moreover, § 254(b)(4) requires "/a]ll providers of
telecommunications services [to] make an equitable
and nondiscriminatory  contribution to the
preservation and advancement of universal service."
47 U.S.C. § 254(b)(4) (emphasis added); see also 47
US.C. § 254(d). The Commission reasonably
applied the principle of equitable and
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nondiscriminatory  contribution by  requiring
contributions from all telecommunications providers.

Finally, petitioners object on the ground that
portability violates the principle of predictability and
the statutory command of sufficient fanding.
Specifically, they claim that, if just 25% of the
revenue that the FCC has made portable is lost by a
typical small LEC, the annual rate of return for
interstate access service will, in many cases, fall to
minus 10.53%.

[21] As we have said, the Commission reasonably
construed the predictability principle to require only
predictable rules that govern distribution of the
subsidies, and not to require predictable funding
amounts. Indeed, to construe the predictability
principle to require the latter would amount to
protection from competition and thereby would run
contrary to one of the primary purposes of the Act.

Moreover, petitioners' approach to the predictability
principle would prohibit also *624 the current
subsidy effect of weighting switching costs. Under
the current plan, LEC's receive the subsidy implicitly
through access charges-- costs that are realized only
when customers make telephone calls.  The old
system of implicit subsidies is no less portable than is
the explicit subsidies contemplated by the new fund,
for an LEC cannot assess access charges against
IXC's for the costs of a customer who has left that
LEC for another provider. We therefore uphold the
Order over petitioners' APA and Chevron challenges.

IV. TAKINGS CHALLENGE.

Notwithstanding the above analysis, petitioners
request us to read the Act to avoid a violation of the
Takings Clause. See Edward J. DeBartolo Corp. v.
Florida Gulf Coast Building & Constr. Trades
Council, 485 U.S. 568, 575, 108 S.Ct. 1392, 99
L.Ed.2d 645 (1988). We see no reason to invoke the
canon of avoidance, however, because we are simply
not presented with a constitutional violation.

[22][23] The Fifth Amendment protects utilities from
regulations that are "so unjust as to be confiscatory."
Duguesne Light Co. v. Barasch, 488 U.S. 299. 307,
109 S.Ct. 609, 102 [.Ed.2d 646 (1989). Petitioners
therefore must show that a regulation will "jeopardize
the financial integrity of the companies, either by
leaving them insufficient operating capital or by
impeding their ability to raise future capital,” or they
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must demonstrate that the reduced subsidies "are
madequate to compensate current equity holders for
the risk associated with their investments under a
modified prudent investment scheme." Duguesne,
488 U.S. at 312, 109 S.Ct. 609.

It is not enough that a party merely speculates that a
government action will. cause it harm.  Rather, a
taking must " 'necessarily' result from the regulatory
actions." TOPUC, 183 F.3d at 437 (citing United
States v. Riverside Bayview Homes, 474 U.S. 121,
128 n. 5, 106 S.Ct. 455, 88 1..Ed.2d 419 (1985)).
Such a showing cannot be made here "until the
administrative agency has arrived at a final, definitive
position regarding how it will apply the regulations at
issue to the particular [property right] in question.”
Williamson County Regional Planning Comm'n_v.
Hamilton Bank, 473 U.S. 172, 191, 105 S.Ct. 3108,
87 L.Ed.2d 126 (1985).

[24] At the very least, therefore, petitioners must
wait to experience the actual consequences of the
Order before a court may even begin to consider
whether the FCC has effected a constitutional taking.
Until it is known what level of universal service
fimding each petitioner will receive under the Order,
and under what circumstances the Commission will
grant a waiver, we cannot seriously entertain a
Takings Clause challenge.

[25] Furthermore, petitioners do not present credible
evidence that the Order ever will cause the drastic
consequences for rural LEC's articulated in
Duquesne. The mere fact that, "[flor many rural
carriers, universal service support provides a large
share of the carriers' revenues,” Order § 294, is not
enough to establish that the orders constitute a taking.
The Fifth Amendment protects against takings; it
does not confer a constitutional right to government-
subsidized profits. The Takings Clause thus erects
1o barrier to our Chevron and APA analysis.

V.REGULATORY FLEXIBILITY ACT
CHALLENGE.

{26] Under the Regulatory Flexibility Act ("RFA"),
final agency rules must contain a "final regulatory
flexibility analysis”" ("FRFA"), 5 U.S.C. § 604(a),
which must include
a description of the steps the agency has taken to
minimijze the significant economic impact on small
entities consistent with the stated objectives of
applicable statutes, including a statement of the
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factual, policy, and legal reasons for selecting the

alterative adopted in the final rule and why each

one of the other *625 significant alternatives to the

rule considered by the agency which affect the

impact on small entities was rejected.

5U.S.C. § 604(a)(5). In 1996, Congress provided
for judicial review of agency compliance with the
RFA. See 5 U.S.C. § 611(a)(1). We review only to
determine whether an agency has made a "reasonable,
good-faith effort" to carry out the mandate of the
RFA. dssociated Fisheries, Inc. v. Daley, 127 F.3d
104, 114 (1st Cir.1997). .

[271[28] Petitioners' RFA argument amounts to little
more than a redressing of ifs earlier Chevron and
APA claimns. The RFA is a procedural rather than
substantive agency mandate; to be sure, [FN20] but
petitioners fail to articulate specific procedural flaws
in the FCC's promulgation of the orders. In fact,
both orders are accompanied by substantial
discussion and deliberation, including consideration
and reasoned rejection of significant alternatives
which, in the Commission's judgment, would not have
achieved with equivalent success its twin statatory
mandates of universal service and local competition.
The RFA requires no more, [FN21]

FN20. See Associated Fisheries, 127 F.3d at
114 (stating that "section 604 does mnot
command an agency to take specific
substantive measures, but, rather, only to
give explicit consideration to less onerous
options™).

EFN21. See Associated Fisheries, 127 F.3d at
115 (noting that "section 604 does not
require that an FRFA address every
alternative, but only that it address
significant ones.").

[29] Petitioners come closest to stating a meritorious

procedural objection when they assert that the FCC
failed either to undertake or to present economic
analysis. Even assuming that that were so, the RFA
plainly does not require economic analysis, but
mandates only that the agency describe the steps it
took "to minimize the significant economic impact on
small entities consistent with the stated objectives of
applicable statutes." 51U.S.C. § 604(a)(5).
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The RFA specifically requires "a statement of the
factual, policy, and legal reasons for selecting the
alternative adopted in the final rule.” Id. Nowhere
does it require, however, cost-benefit analysis or
economic modeling. Indeed, the RFA expressly states
that, "[i]n complying with [section 604], an agency
may provide either a quantifiable or numerical
description of the effects of a proposed rule or
alternatives to the proposed rule, or more general
descriptive statements if quantification is not
practicable or reliable.” 5U.S.C. § 607. [FN22] We
therefore conclude that the FCC reasonably complied
with the requirements of the RFA.

EN22. See also Associated Fisheries, 127
F.3d at 115 ("Section 604 prescribes the
content of an FRFA, but it does not demand
a particular mode of presentation.").

CONCLUSION.

Petitioners’ various challenges fail because they
fundamentally misunderstand a primary purpose of
the Communications Act--to herald and realize a new
era of competition in the market for local telephone
service while continuing to pursue the goal of
universal service. - They therefore confuse the
requirement of sufficient support for universal service
within a market in which telephone service providers
compete for customers, which federal law mandates,
with a guarantee of economic success for all
providers, a guarantee that conflicts with competition.

The FCC interim orders are reasonably tailored to
achieving universal service and competition in local
markets. They do mnot effect a cognizable,
unconstitutional taking. And they were promulgated
in reasonable compliance with the requirements of the
RFA. We therefore DENY the petitions for review.

Judge WIENER concurs in the judgment only.

201 F.3d 608, 19 Communications Reg. (P&F) 429
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Eligible Telecommunications Carrier
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ORDER
Adopted: August 25,2004 Released: Aungust 25, 2004
By the Acting Chief, Wireline Competition Bureau:
I INTRODUCTION
1. In this Order, we grant the petitions of NPCR, Inc. d/b/a Nextel Partners (Nextel) to be

designated as an eligible telecommunications carrier (ETC) for the requested service areas in Alabama,
Florida, Georgia, New York, Pennsylvania, Tennessee, and Virginia, pursuant to section 214(e)(6) of the
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Communications Act of 1934, as amended (the Act).! In so doing, we conclude that Nextel, a

" commercial mobile radio service (CMRS) camer, has satisfied the statutory eligibility requirements of
sectlon 214(e)(1) to be designated as an ETC?

1. BACKGROUND

A The Act

2. Section 254(e) of the Act provides that “only an eligible telecommunications carrier
designated under section 214(e) shall be eligible to receive specific Federal universal service support.”
Pursuant to section 214(e)(1), a common carrier designated as an ETC must offer and advertise the
services supported by the federal universal service mechanisms throughout the designated service area.!

1See NPCR, Inc. d/b/a Nextel Partners Petition for Designation as an Eligible Telecommunications Carrier in the
State of Alabama, filed Apr. 4, 2003 (AL Petition); Amendment to Petition for Designation as an Eligible
Telecommunications Carrier in the State of Alabama, filed July 16, 2003 (AL Amendment); Letter from Catalano &
Plache, PLLC, Counsel for Nextel to Marlene H. Dortch, FCC, filed Mar. 24, 2004 (AL March 24 Supplement);
NPCR, Inc. d/b/a Nextel Petition for Designation as an Eligible Telecommunications Carrier in the State of Florida,
filed Sept. 16, 2003 (FL Petition); Supplement to Petition for Designation as an Eligible Telecommunications
Carrier in the State of Florida, filed Sept. 23, 2003 (FL Sept. 23 Supplement); Letter from Catalano & Plache,
PLLC, Counsel for Nextel to Marlene H. Dortch, FCC, filed March 24, 2004 (FL March 24 Supplement); NPCR,
Inc. d/b/a Nextel Petition for Designation as an Eligible Telecommunications Carrier in the State of Georgia, filed
July 10, 2003 (GA Petition); Amendment to Petition for Designation as an Eligible Telecommunications Carrier in
the State of Georgia, filed Oct. 28, 2003 (GA Amendment 1); Letter from Catalano & Plache, PLLC, Counsel for
Nextel to Marlene H. Dortch, FCC, filed March 24, 2004 (GA March 24 Supplement); NPCR, Inc. d/b/a Nextel
Partners for Designation as an Eligible Telecommunications Carrier in the State of New York, filed Apr. 3, 2003.
(NY Petition); Erratum to Petition for Designation as an Eligible Telecommunications Carrier in the State of New
York, filed Apr. 9, 2003 (NY Erratum); Amendment to Petition for Designation as an Eligible Telecommunications
Carrier in the State of New York, filed May 28, 2003 (NY Amendment I); Amendment to Petition for Designation
as an Eligible Telecommunications Carrier in the State of New York, filed July 16, 2003 (NY Amendment I1);
Letter from Catalano & Plache, PLLC, Counsel for Nextel to Marlene H. Dortch, FCC, filed March 24, 2004 (NY
March 24 Supplement); NPCR, Inc. d/b/a Nextel Petition for Designation as an Eligible Telecommunications
Carrier in the Commonwealth of Pennsylvania, filed Apr. 3, 2003 (PA Petition); Letter from Catalano & Plache,
PLLC, Counsel for Nextel to Marlene H. Dortch, FCC, filed March 24, 2004 (PA Supplement); NPCR, Inc. d/b/a
Nextel Petition for Designation as an Eligible Telecommunications Carrier in the State of Tennessee, filed June 12,
2003 (TN Petition); Erratumn to Petition for Designation as an Eligible Telecommunications Carrier in the State of
Tennessee, filed July 1, 2003 (TN Erratum 1); Amendment to Petition for Designation as an Eligible
Telecommunications Carrier in the State of Tennessee, filed July 16, 2003 (TN Amendment); Affidavit of NPCR,
Inc. from Donald Manning, NPCR, Inc., filed Oct. 1, 2003 (TN Affidavit I); Affidavit of NPCR, Inc. from Donald
Manning, NPCR, Inc., filed Oct. 1, 2003 (TN Affidavit IT); Letter from Catalano & Plache, PLLC, Counsel for
Nextel to Marlene H. Dortch, FCC, filed March 24, 2004 (TN March 24 Supplement); Erratum to Petition for
Designation as an Eligible Telecommunications Carrier in the State of Tennessee, filed Apr. 19,2004 (TN Erratum
11); Second Erratum to Petition for Designation as an Eligible Telecommunications Carrier in the State of Tennessee,
filed June 29, 2004 (TN June 29 Erratum); NPCR, Inc. d/b/a Nextel Petition for Designation as an Eligible
Telecommunications Carrier in the Commonwealth of Virginia, filed Apr. 23, 2003 (VA Petition); Amendment to
Petition for Designation as an Eligible Telecommunications Carrier in the Commonwealth of Virginia, filed June 10,
2003 (VA Amendment I); Amendment to Petition for Designation as an Eligible Telecommunications Carrier in the
Commonwealth of Virginia, filed Nov. 24, 2003 (VA Npvember 24 Amendment); Letter from Catalano & Plache,
PLLC, Counsel for Nextel to Marlene H. Dortch, FCC, filed March 24, 2004 (VA March 24 Supplement). See also
47 U.S.C. § 214(e)6).

247U.8.C. § 214(e)(1).

347U.8.C. §254(¢).

47 U.8.C. § 214(e)(1).
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3. Section 214(e)(2) of the Act provides state commissions with the primary responsibility
for performing ETC designations.5 Section 214(e)(6), however, directs the Commission, upon request, to
designate as an ETC “a common carrier providing telephone exchange service and exchange access that is
not subject to the jurisdiction of a State commission.”® Under section 214(e)(6), the Commission may,
with respect to an area served by a rural telephone company, and shall, in all other cases, designate more
than one common carrier as an ETC for a designated service area, consistent with the public interest,
convenience, and necessity, so long as the requesting carrier meets the requirements of section 214{e)(1).’
Before designating an additional ETC for an area served by a rural telephone company, the Commission
must determine that the designation is in the public interest.® The Wireline Competition Bureau (Bureau)
has delegated authority to perform ETC designations.’

B. Commission Requirements for ETC Designation

4. An ETC petition must contain the following: (1) a certification and brief statement of
supporting facts demonstrating that the petitioner is not subject to the jurisdiction of a state commission;
(2) a certification that the petitioner offers or intends to offer all services designated for support by the
Commission pursuant to section 254(c); (3) a certification that the petitioner offers or intends to offer the
supported services “either using its own facilities or a combination of its own facilities and resale of
another carrier’s services;” (4) a description of how the petitioner “advertise[s] the availability of
[supported] services and the charges therefor using media of general distribution;” and (5) if the petitioner
meets the definition of a "rural telephone company"” pursuant to section 3(37) of the Act, the petitioner
must identify its study area, or, if the petitioner is not a rural telephone company, it must include a

detailed description of the geographic service area for which it requests an ETC designation from the
Commission.'®

5. On June 30, 2000, the Commission released the Twelfth Report and Order which, among
other things, set forth how a carrier seeking ETC designation from the Commission must demonstrate that
the state commission lacks jurisdiction to perform the ETC designation."” Carriers seeking designation as
an ETC for service provided on non-tribal lands must provide the Commission with an “affirmative
statement” from the state commission or a court of competent jurisdiction that the carrier is not subject to

4708.C. § 214(e)(2). See also Federal-State Joint Board on Universal Service; Promoting Deployment and
Subscribership in Unserved Areas, Including Tribal and Insular Areas, Twelfith Report and Order, Memorandum
Opinion and Order, and Further Notice of Proposed Rulemaking, CC Docket No. 96-45, 15 FCC Red 12208, 12255,
para. 93 (2000) (Twelfth Report and Order).

f47U.8.C. § 214(e)(6). See, e.g., Federal-State Joint Board on Universal Service, Virginia Cellular, LLC Petition
Jor Designation as an Eligible Telecommunications Carrier for the Commonwealth of Virginia, Memorandum
Opinion and Order, CC Docket No. 96-45, 19 FCC Red 1563 (2004) (Virginia Cellular Order); Federal-State Joint
Board on Universal Service, Highland Cellular, Inc. Petition for Designation as an Eligible Telecommunications
Carrier for the Commonwealth of Virginia, Memorandum Opinion and Order, CC Docket No. 96-45, 19 FCC Red
6422 (2004) (Highland Cellular Order).

47 U.S.C. § 214(e)(6).
84,

’See Procedures Jor FCC Designation of Eligible Telecommunications Carriers Pursuant to Section 214(e}(6) of the
Communications Act, Public Notice, 12 FCC Red 22947, 22948 (1997) (ETC Procedures PN). The Wireline
Competition Bureau was previously named the Common Carrier Bureau.

YSee ETC Procedures PN, 12 FCC Rcd at 22948-49; 47 U.S.C. § 3(37). See also Federal-State Joint Board on
Universal Service, Western Wireless Corporation Petition for Preemption of an Order of the South Dakota Public

Utilities Commission, Declaratory Ruling, CC Docket No. 96-45, 15 FCC Red 15168 (2000) (Declaratory Ruling),
recon. pending.

" See Twelfih Report and Order, 15 FCC Red at 12255-65, paras. 93-114.
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the state commission’s jurisdiction.'> The requirement to provide an “affirmative statement” ensures that
the state commission has had “a specific opportunity to address and resolve issues invelving a state
commission’s authority under state law to regulate certain carriers or classes of carriers.”

6. On January 22, 2004, the Commission released the Virginia Cellular Order, which
granted in part and denied in part the petition of Virginia Cellular, LLC (Virginia Cellular) to be
designated as an ETC thronghout its licensed service area in the Commonwealth of Virginia."* In that
Order, the Commission utilized a new public interest ana]y31s for ETC designations and imposed ongoing
conditions and reporting requirements on Virginia Cellular.”® The Commissjon further stated that the
framework enunciated in the Virginia Cellular Order would apply to all ETC designations for rural areas
pending further action by the Commission.'® Following the framework established in the Virginia
Cellular Order, on April 12, 2004, the Commission released the Highland Cellular Order, which granted
in part and denied in part the petition of Highland Cellular, Inc 1o be designated as an ETC in portions of
its licensed service area in the Commonwealth of Virginia.'” In the Highland Cellular Order, the
Commission concluded, among other things, that a telephone company in a rural study area may not be
designated as a competitive ETC below the wire. center level.'®

C. Nextel Petitions

7. Pursuant to section 214(e}(6), Nextel filed with this Commission seven petitions and
amendments thereto, seeking designation as an ETC in study areas served by both rural and non-rural
incumbent local exchange carriers (LECS) in the states of Alabama, Florida, Georgia, New York,
Pennsylvama Tennessee, and Virginia.'”” The Bureau released public not]ces seeking comment on these
petitions.”® Several commenters filed pleadmgs opposing the petitions.?' In light of the new ETC

' 12Twelfth Report and Order, 15 FCC Red at 12255, para. 93.
13
Id.

M e Virginia Cellular Order, 19 FCC Red at 1564, para. 1.

"See id., 19 FCC Red at 1565, 1575, 1575-76, 1584-85, paras. 4, 27, 28, 46.
16See id, 19 FCC Red at 1565, para. 4.

V'See Highland Cellular Order, 19 FCC Red at 6422, para. 1.

"8See id,, 19 FCC Red at 6438, para. 33.

1 See supranote 1. Nextel’s initial petitions for ETC designation in the states of Tennessee and Virginia requested
redefinition of certain study areas. See TN Petition at 9-10 and VA Petition at 10-11; see also 47 U.S.C § 214(e)(5)

and 47 C.F.R. § 54.207(c)(1). Nextel subsequently requested that the Commission disregard its redefinition
requests. See TN Erratum and VA Amendment.

®See Wireline Competition Bureau Seeks Comment on NPCR, Inc. d/b/a Nextel’s Petition for Designation as an
Eligible Telecommunications Carrier in the State of Alabama, Public Notice, CC Docket No. 96-45, 18 FCC Red
14593 (2003); Wireline Competition Bureau Seeks Comment on NPCR, Inc. d/b/a Nextel's Petition for Designation
as an Eligible Telecommunications Carrier in the State of Florida, Public Notice, CC Docket No. 96-45, DA 03-
4113 (rel. Dec. 30, 2003); Wireline Competition Bureau Seeks Comment on NPCR, Inc. d/b/a Nextel s Petition for
Designation as an Eligible Telecommunications Carrier in the State of Georgia, Public Notice, CC Docket No, 96-
45, 18 FCC Red 16370 (2003); Wireline Competition Bureau Seeks Comment on NPCR, Inc. d/b/a Nextel's Petition
Jor Designation as an Eligible Telecommunications Carrier in the State of New York, Public Notice, CC Docket No.
96-45, 18 FCC Red 14590 (2003); Wireline Competition Bureau Seeks Comment on NPCR, Inc. d/b/a Nextel’s
Petition for Designation as an Eligible Telecommunications Carrier in the Commonwealth of Pennsylvania, Public
Notice, CC Docket No. 96-45, 18 FCC Red 11530 (2003); Wireline Competition Bureau Seeks Comment on NPCR,
Inc. d/b/a Nextel's Petition for Designation as an Eligible Telecommunications Carrier in the State of Tennessee,
Public Notice, CC Docket No. 96-45, 18 FCC Red 20244 (2003); Wireline Competition Bureau Seeks Comment on
NPCR, Inc. d/b/a Nextel's Petition for Designation as an Eligible Telecommunications Carrier in the
Commonwealth of Virginia, Public Notice, CC Docket No. 96-45, 18 FCC Red 11792 (2003).

4
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designation framework established in the Virginia Cellular Order, on March 9, 2004, Nextel filed
supplements to its ETC petitions.”> On April 2, 2004, the Bureau released a public notice seeking
comment concerning all supplemented ETC petitions, including the petitions filed by Nexte]

). DISCUSSION

8. After careful review of the record before us, we find that Nextel has met all the

requirements set forth in sections 214(e)(1) and (e)(6) to be designated as an ETC by this Commission for
its licensed service areas described herein.

A. Commission Authority to Perform the ETC Designation

9. We find that Nextel has demonstrated that the Commission has authority to consider its
seven petitions under section 214(e)(6) of the Act.** Nextel’s petitions each include an affirmative
statement from the relevant state commissions stating that requests for designation as eligible
telecommunications carriers should be sought from the Commission.

10. We note that the Pennsylvania Public Utility Commission (Pennsylvania Commission)
filed reply comments stating that although it submitted a letter stating its intent to refrain from exercising
jurisdiction over Nextel for ETC designation purposes, it has not relinquished its jurisdiction altogether
for all CMRS carriers.”® Specifically, the Pennsylvania Commission expresses concern that it did not
intend its letter to operate as a pronouncement of its position on jurisdiction for future ETC designations
for all wireless carriers.® We further note that subsequently, the Pennsylvania Commission filed a letter
stating that it does not object to the Commission’s consideration of Nextel’s petition as long as the effect
of its letter is limited solely to Nextel’s ETC designation request.”’ We therefore find it is appropriate to
consider Nexiel’s request for ETC designation in Pennsylvania. Moreover, as requested by the
Pennsylvania Commmission, the effect of the Pennsylvania Commission’s letter indicating that it lacks
jurisdiction in this proceeding is limited solely to Nextel’s ETC petition.

(...continued from previous page)

2 See Appendix A for a list of entities filing comments and reply comments associated with the seven petitions for
ETC designation. ’

2See AL March 24 Supplement; FL March 24 Supplement; GA March 24 S\ipplement; NY March 24 Supplement;
PA March 24 Supplement; TN March 24 Supplement; VA March 24 Supplement.

BSee Parties are Invited to Comment on Supplemented Petitions for Eligible Telecommunications Carrier
Designations, Public Notice, CC Docket No. 96-45, 19 FCC Rcd 6405 (2004).

2 AL Petition at Attachment 2; FL Petition at Attachment 2; GA Petition at Attachment 2; NY Petition at
Attachment 2; PA Petition at Attachment 2; TN Petition at Attachment 2; VA Petition at Attachment 2.

25Pennsylvamia Commission Reply Comments at 3.

26Pennsylvania Commission Supplement Comments at 2-3. The Pennsylvania Commission further urges the
Commission to delay action on Nextel’s ETC petition until the conclusion of two proceedings concerning this
matter. See Petition of Cellco Partnership d/b/a Verizon Wireless to Terminate Section 251(#)(1)(B) Rural
Exemptions of Bentleyville Communication Corporation, et al., Docket Nos, P-00021995 through P-000220135
(Verizon Wireless seeking termination of rural exemption for 21 rural incumbent ILECs) and In Re: Petition for
Declaratory Order of AT&T Wireless Services Inc., Docket No. P-00042087 (AT&T requesting Pennsylvania
Commission declaratory order that it does not regulate wireless carriers for purposes of ETC designation).

7L etter from Elizabeth Lion J anuzzi, Pennsylvania Public Utility Commission, to Marlene H. Dortch, FCC, filed
June 29, 2004.
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B. Offering and Advertising the Snpported Services

11. Offering the Services Designated for Support. Nextel has demonstrated through the

required certifications and related filings that it now offers, or will offer upon designation as an ETC, the
-services supported by the federal universal service mechanism. As noted in its petition, Nextel is

authorized to provide cellular radiotelephone service in the 800 MHz band.?® Nextel certifies that it now
provides or will provide throughout its designated service area the services and functionalities enumerated
in section 54.101(a) of the Commission’s rules.”? Nextel has also certified that, in compliance with rule
section 54.405, it will make available and advertise Lifeline service to qualifying low-income
consumers.’® Furthermore, Nexte] has committed to commitments that closely track those set forth in the
Virginia Cellular Order and Highlond Cellular Order, including: (1) annual reporting of progress
towards build-out plans, unfulfilled service requests, and complaints per 1,000 handsets; (2) specific
commitments to provide service to requesting customers in the area for which it is designated, including

those areas outside existing network coverage; and (3) specific commitments to construct new cell sites in
areas outside its network coverage.*' :

12. We reject the claims of certain commenters that Nextel does not provide the required
services and functionalities supported by the universal service mechanism. First, commenters argue that
Nextel fails to offer supported services, such as the Lifeline and Link-Up programs, and suggest that the
participation rate in Lifeline/Link-Up will not increase even if Nextel was to offer the associated
discounts.** We note, however, that Nextel states that it will participate in the Lifeline and Link-Up
programs and will otherwise comply with all Commission rules governing universal service programs.®
Second, notwithstanding commenters allegations,™ Nextel makes clear that it does and will continue to
implement E911 requirements consistent with Commission rules and orders and local Public Safety
Answering Point (PSAP) requests.” In addition, other commenters assert that Nextel should be required

2841, Amendment; FL Petition at 1; NY Amendment 1I; PA Petition at 1; TN Amendment; VA Petition at 1.

2 A1, Petition at 2-4; FL Petition at 2-4; GA Petition at 2-4; N'Y Petition at 2-4; PA Petition at 2-4; TN Petition at 2-
4; VA Petition at 2-4.

30 AL Petition at 7; FL Petition at 8; GA Petition at 7-8; NY Petition at 7-8; PA Petition at 7; TN Petition at 8; VA
Petition at 8. 47 C.F.R. § 54.405. We note that ETCs must comply with state requirements in states that have

Lifeline programs. See Lifeline and Link-Up, Report and Order and Further Notice of Proposed Rulemaking, WC
Docket No. 03-109, 19 FCC Rcd 8302, 8320 at para. 29 (2003).

*"Nextel has provided detailed information on how it will nse universal service support to construct cell sites
throughout the states in which it is designated as an ETC. AL March 24 Supplement at Exhibit 2; FL March 24
Supplement at Exhibit 2; GA March 24 Supplement at Exhibit 2; NY March 24 Supplement at Exhibit 2; PA March
24 Supplement at, Exhibit 2; TN March 24 Supplement at Exhibit 2; VA March 24 Supplement at Exhibit 2; see also
Letter from Catalano & Plache, PLLC, Counsel for NCPR, Inc. d/b/a Nextel, to Marlene H. Dortch, FCC (filed June
2, 2004). Specifically, Nextel provides the location by study area of new cell sites, timeframe for commencement
and completion of build-out plans, populations served by new cell sites, and cost of build-out plans. See id In
2004, Nexte! will use universal service support to construct 13 cell sites in Alabama, 12 cell sites in Florida, 13 cell
sites in Georgia, 19 cell sites in New York, 10 cell sites in Pennsylvania, 3 cell sites in Tennessee, and 16 cell sites
in Virginia. /4. We recognize that these plans may change over time depending on consumer demand, fluctuation
in universal service support, and related factors. See, e.g., Virginia Cellular Order, 19 FCC Red at 1571, para. 16.

*See, . g, NY State Telecom Comments at 8.

3 AL Petition at 7; FL Petition at 8; GA Petition at 7-8; NY Petition at 7-8; PA Petition at 7; TN Petition at §; VA
Petition at 8. )

34See, e.g., FW&A Comments at 9; TDS Supplement Comments at 8.

AL Petition at 3, FL Petition at 3-4, GA Petition at 3, NY Petition at 3-4, PA Petition at 3-4, TN Petition at 3, VA
Petition at 3-4. A valid PSAP request triggers a wireless carrier’s obligation to provide enhanced 911 (E911) service
to that PSAP. See City of Richardson, Order, CC Docket No. 94-102, 16 FCC Red 18982 (2001). Tn addition,

- {continued....)

6
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to offer unlimited local calling to mirror the services offered by wireline carriers or to limit the number of
minutes a customer may use to coincide with the number of minutes allocated to the plan selected so that
customers do not incur higher charges.®® Such requirements are unnecessary because the Commission has
not established a minimum local usage requirement and Nextel has pledged compliance with any and all
minimum usage requirements required by applicable law.”” Nextel also states that local usage is included
in all of its calling plans.®® Lastly, some commenters argue that Nextel does not provide equal access to
interexchange service.”” Section 54.101(a)(7) of the Commission’s rules states that one of the supported
services is access to interexchange services, not equal access to those services.” Accordingly, we find
sufficient Nextel’s showing that it will offer access to interexchange services.

13. Offering the Supported Services Using a Carrier’s Own Facilities. Nextel has
demonstrated that it satisfies the requirement of section 214(e)(1)(A) that it offer the supported services
using either its own facilities or a combination of its own facilities and resale of another carrier’s
services.’! Nexte] states that it intends to provide the supported services using its existing network
infrastructure.™

14. Advertising Supported Services. Nextel has demonstrated that it satisfies the requirement
of section 214(e)(1){B) to advertise the availability of the supported services and the charges therefor
. using media of general distribution.” One commenter, however, contends that Nextel does not identify
media to be used to advertise the supported services.* We disagree. In its petitions, Nextel states that it
currently advertises the availability of its services, and will do so for each of the supported services on a
regular basis, in newspapers, magazines, television, and radio in accordance with section 54.201(d)(2) of
the Commission’s rules.” Moreover, Nextel has committed to specific methods to publicize the

(-..continued from previous page)

Nextel must meet certain company-specific handset deployment benchmarks. See Revision of the Commission's
Rules To Ensure Compatibility with Enhanced E911 Emergency Calling Systems, Wireless E911 Phase Il
Implementation Plan of Nextel Communications, Inc., Order, CC Docket No. 94-102, 16 FCC Red 18277 (2001).

*See, e. g., CenturyTe! Supplement Comments at 4; FW&A Comments at 9, 13; NASUCA Comments at 2.

37See AL Petition at 3; FL Petition at 3; GA Petition at 3; NY Petition at 3; PA Petition at 3; TN Petition at 3; VA
Petition at 3.

38See AL Petition at 3; FL Petition at 3; GA Petition at 3; NY Petition at 3; PA Petition at 3; TN Petition at 3; VA
Petition at 3.

39.S'ee, e.g., NASUCA Comments at 2; NY State Telecom Cominents at 9; PA Telephone Assn. Comments at 8.

%47 CFR. §54.101(a)(7). We note that in July 2002, four members of the Joint Board recommended adding equal
access 1o interexchange service as a supported service. See Federal-State Joint Board on Universal Service,
Recommended Decision, CC Docket No. 96-45, 17 FCC Red 14095, 14124-27, paras. 75-86 (2002). In July 2003,
the Commission decided to defer consideration of this issue pending resolution of the Commission’s proceeding
examining the rules relating to high-cost universal service support in competitive areas. See Federal-State Joint
Board on Universal Service, Order and Order on Reconsideration, CC Docket No. 96-45, 18 FCC Rcd 15090,
15104, para. 33 (2003). See also infra para. 21 and n.66.

147 CFR. § 214(e)(1)(A).

“2See AL Petition at 2; FL Petition at 2; GA Petition at 2; NY Petition at 2; PA Petition at 2; TN Petition at 2; VA
Petition at 2.

47 CF.R. § 214(e)(1)(B).
“TDS Supplement Comments at 8-9.

*See AL Petition at 5; FL Petition at 5-6; GA Petition at 5; NY Petition at 5; PA Petition at 5; TN Petition at 5; and
VA Petition at 5. 47 C.F.R § 54.201(d)(2).
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availability of Lifeline and Link-Up services and improved service in unserved or underserved areas."®

C. Public Interest Analysis

15. We conclude that it is “consistent with the public interest, convenience, and necessity,” as
required by section 214(e)(6) of the Act, to designate Nextel as an ETC in the study areas served by
certain rural telephone companies and non-rural telephone companies in Alabama, Florida, Georgia, New
York, Pennsylvania, Tennessee, and Virginia.*” In determining whether the public interest is served, the
Comumission places the burden of proof upon the ETC applicant.*® Nextel has satisfied the burden of
proof in establishing that its universal service offering in this area will provide benefits to rural
consumers. ’

16. Non-Rural Study Areas. We conclude, as required by section 214(e)(6) of the Act, that it
is “consistent with the public interest, convenience, and necessity” to designate Nextel as an ETC for its
requested service area that is served by non-rural telephone companies, as provided in Appendix B.** We
note that the Bureau previously has found designation of additional ETCs in areas served by non-rural
telephone companies to be per se in the public interest based upon a demonstration that the requesting
carrier complies with the statutory eligibility obligations of section 214(e)(1) of the Act™ In the Virginia
Cellular Order and the Highland Cellular Order, however, the Commission determined that designation
of an additional ETC in a non-rural telephone company’s study area based merely upon a showing that
the requesting carrier.comglnlies with section 214(e)(1) of the Act does not necessarily satisfy the public
interest in every instance.”” Nextel’s public interest showing here is sufficient, based on the detailed
commitments Nextel has made to ensure that it provides high quality service throughout the proposed
rural and non-rural service areas; indeed, given our finding that Nextel has satisfied the more rigorous
public interest analysis for the rural study areas, it follows that its commitments satisfy the public interest
requirements for non-rural areas.” ' '

17. Rural Study Areas. We also conclude, as required by section 214(e)(6) of the Act, that it
is “consistent with the public interest, convenience, and necessity” to designate Nextel as an ETC for its
requested service area that is served by rural telephone companies, as provided in Appendix C.* In
considering whether designation of Nextel as an ETC in areas served by rural telephone companies will
serve the public interest, we have considered whether the benefits of an additional ETC in such study
areas outweigh any potential harms. In determining whether designation of a competitive ETC in a rural

*8See AL March 24 Supplement at 6-7; FL. March 24 Supplement at 6-7; GA March 24 Supplement at 6-7; NY

March 24 Supplement at 6-7; PA March 24 Supplement at 6-7; TN March 24 Supplement at 6-7; VA March 24
Supplement at 6-7.

Y47 U.8.C. § 214(e)(6). See Appendices B and C.

BSee Highland Cellular Order19 FCC Red at 6431, para. 20; Virginia Cellular Order, 19 FCC Red at 1574-75,
para. 26.

*See 47 U.S.C. § 214(e)(6). See also Appendix B.

OSee, e. g., Cellco Partnership d/b/a Bell Atlantic Mobile Petition for Designation as an Eligible
Telecommunications Carrier, Memorandum Opinion and Order, CC Docket No. 96-45, 16 FCC Red 39 (2000).

NSee Virginia Cellular O)jder, 19 FCC Red at 1575, para. 27, Highland Cellular Order, 19 FCC Red at 6431-32,
para. 21. .

2S00 Virginia Cellular Order, 19 FCC Red at 1572-73, para. 21; Highland Cellular Order, 19 FCC Red at 6431-32,
para. 21. See also AL March 24 Supplement; FL March 24 Supplement; GA March 24 Supplement; NY March 24

Supplement; PA March 24 Supplement; TN March 24 Supplement; VA March 24 Supplement; see also infra paras.
24-25.

3 See 47 U.S.C.§ 214(e)(6). See also Appendix C.
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telephone company’s service area is in the public interest, we weigh the benefits of increased competitive
choice, the impact of the designation on the universal service fund, the unique advantages and
dlsadvantages of the competitor’s service offering, any commitments made regarding quality of telephone

service, and the competitive ETC’S ability to satlsfy its obligation to serve the designated service areas
within a reasonable time frame.**

18. Nextel’s universal service offering will provide a variety of benefits to customers. For
instance, Nextel has committed to provide customers access to telecommunications and data services
where they do not have access to a wireline telephone.” In addition, the mobility of Nextel’s wireless
service will provide benefits such as access to emergency servmes that can mitigate the unique risks of
geographic isolation associated with living in rural communities.® Moreover, Nextel states that it offers
larger local calling areas than those of the incumbent LECs it competes against, which could result in
fewer toll charges for Nextel’s customers.”” Further, Nextel has made service quality commitments
comparable to those made by petitioners in the Virginia Cellular Order and Highland Cellular Order,

including compliance with the Cellular Telecommunications Industry Association (CTIA) Consumer
Code for Wireless Service*®

19. We reject the arguments of certain commenters that Nextel does not offer service
throughout the study areas where it seeks designation and therefore should not be designated in these
areas.”” Specifically, these commenters allege that service is not offered in many of the zip codes within
the study areas where Nextel seeks ETC designation.* The Commission has already determined that a
telecommunications carrier’s inability to demonstrate that it can provide ubiquitous service at the time of
its request for designation as an ETC should not preclude its designation as an ETC.*! Moreover, Nextel
has committed to improve its network and reach out to areas that it does not currently serve.”> Another

5See, e. g., Highland Cellular Order, 19 FCC Red at 6435, para. 28; Virginia Cellular Order, 19 FCC Red at 1573,
para. 22.

53See AL March 24 Supplement at 3-4; FL. March 24 Supplement at 3-4; GA March 24 Supplement at 3-4; NY

March 24 Supplement at 3-4; PA March 24 Supplement at 3-4; TN March 24 Supplement at 3-4; VA March 24
Supplement at 3-4.

*See Virginia Cellular Order, 19 FCC Red at 1576, para. 29. See also Twelfth Report and Order, 15 FCC Red at
12212, para. 3.

37See AL Petition at 7 ; FL. Petition at 7-8; GA Petition at 7; NY Petition at 7; PN Petition at 7; TN Petition at 7; VA
Petition at 7.

%3See AL March 24 Supplement at 2 and Exhibit 1; FL. March 24 Supplement at 2 and Exhibit 1; GA March 24
Supplement at 2 and Exhibit 1; NY March 24 Supplement at 2 and Exhibit 1; PA March 24 Supplement at 2 and
Exhibit 1; TN March 24 Supplement at 2 and Exhibit 1; VA March 24 Supplement at 2 and Exhibit 1. CTI4,
Consumer Code for Wireless Service, available at http://www.wow-com.com/pdf/The_Code.pdf. Under the CTIA
Consumer Code, wireless carriers agree to: (1) disclose rates and terms of service to customers; (2) make available
maps showing where service is generally available; (3) provide contract terms to customers and confirm changes in
service; (4) allow a trial period for new service; (5) provide specific disclosures in advertising; (6) separately
identify carrier charges from taxes on billing statements; (7) provide customers the right to terminate service for
changes to contract terms; (8) provide ready access to customer service; (9) promptly respond to consumer inquiries
and complaints received from government agencies; and (10) abide by policies for protection of consumer privacy.

PSee, e. g., GA Telephone Assn. Comments at 5; NY State Telecom Supplement Comments at 3, 7-8; TDS

Supplement Comments at 7-8; PA Telephone Assn. at 4-8; Cormnmonwealth Telephone at 2-3; NY State Telecom
Comments 5-7; FW&A Comments at 10.

50See, e.g., PA Telephone Assn. at 6; NY State Telecom Comments at 5-6.
8 See Declaratory Ruling, 15 FCC Red at 15175, para. 17.
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commenter asserts that Nextel excludes residences from its commitment and intends to serve only
business customers.”® We disagree. Nextel’s filing does not distinguish between the types of customers

with regard to the commitments to improve its network in the study areas for which it seeks ETC
designation.” -

20.  Other commenters argue that the Commission should not designate Nexte! as an ETC
because such designation will not increase competition. They argue that Nextel is not a new entrant in the
various markets and other CMRS operators are currently offering service in the de51gnated service areas.®
We disagree. Quality service available at just, reasonable and affordable rates is a fundamental principle
of the Commission’s universal service policies.® Although Nextel and other CMRS operators may
already offer service in the subject markets, designating Nextel as an ETC will further the Commission’s
universal service goals by enabling Nextel to better expand and improve its network to serve a greater
population and increase competitive choice for customers within the study areas of its ETC designation.

21. The Commission is seeking comment on the Recommended Decision of the Federal Joint-
Board on Universal Service (Joint Board) concerning the process for desxgnatlon of ETCs and the
Commission’s rules regarding high-cost universal service support.”’ Commenters argue that, in light of
the impact that ETC designations have on the universal service fund, the Commlssmn should not rule on
any pending ETC petitions until the completion of the rulemaking proceedmg We believe that grant of
these ETC designations will not dramatically burden the universal service fund. For example, even
assuming that Nextel captures each and every customer located in the affected study areas, the overall

* (...continued from previous page)

82See AL March 24 Supplement; FL. March 24 Supplement; GA March 24 Supplement; NY March 24 Supplement;
PA March 24 Supplement; TN March 24 Supplement; VA March 24 Supplement; see also Virginia Cellular Petition

at 2, 17 and Virginia Cellular October 3 Supplement at 2, Vlrgmxa Cellular November 12 Supplement at 4-5 and
Attachment.

STDS Supplement Comments at 7.

89See AL March 24 Supplement 4-9; FL March 24 Supplement 4-9; GA March 24 Supplement 4-9; NY March 24
Supplement 4-9; PA March 24 Supplement 4-9; TN March 24 Supplement 4-9;V A March 24 Supplement 4-9.

3See, e. g., CenturyTe} Comments at 2; CenturyTel Supplement Comments at 3-4; Commonwealth Telephone
Comments at 5; Frontier Comments at 5; NY State Telecom at 6.

% See Federal-State Joint Board on Universal Service, Report and Order, CC Docket No. 96-45, 12 FCC Red 8776,
8839, para. 112 (1997) (First Report and Order} (“We recognize affordable rates are essential to indncing

consumers to subscribe to telephone service, and also that increasing the number of people connected to the network
increases the value of the telecommunications network.”); 47 U.S.C.§ 254(b).

¢ Federal-State Joint Board on Universal Service, Notice of Proposed Rulemaking, CC Docket No. 96-45, FCC 04-
127 (rel. June 8, 2004) (ETC High-Cost NPRM); Federal-State Joint Board on Universal Service, Recommended
Decision, CC Docket No. 96-45, 19 FCC Rcd 4257 (2004) (Joint Board Recommended Décision). Among other
things, the Joint Board recommended that the Commission adopt permissive federal guidelines for states to consider

when designating ETCs under section 214 of the Act. Joint Board Recommended Decision, 19 FCC Red at 4258,
para 2.

%8 See, e.g., NY State Telecom Comments at 11-14; OPASTCO Comments at 2. Verizon ﬁled an opposition to all
pending ETC petitions, including Nextel Partners’, arguing that, among other things, pending ETC petitions should
not be acted upon until completion of the Cominission’s proceeding concerning the ETC designation process and the
related rules regarding high-cost universal service support. See Verizon Supplement Comments at 1-5. If the
Commission does not stay the pending petitions, NASUCA asks that the Commission explicitly state that the
continuing eligibility of the petitioners for ETC designation is contingent upon any future changes to the rules and
the rules would be binding on all existing ETCs and those requesting designation. See NASUCA Comments at 2.

10
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size of the high-cost support mechanisms would not significantly increase.”’ Other commenters suggest
that the framework articulated in the Virginia Cellular Order should be expanded to require competitive
ETCs to demonstrate their need for universal service support, to require a cost-benefit analysis based on
the overall impact of the USF, and to contain wireless calling plan requirements.” Although these are
important issues, we decline to delay ruling on pending ETC petitions and to impose additional
requirements at this time. Nevertheless, we continue to be mindful of the impact on the universal service
fund due to the rapid growth in the number of competitive ETCs. The outcome of the rulemaking
proceeding could potentially impact, among other things, continued ETC designations, the amount of
support that Nextel and other competitive ETCs receive in the future, and local calling plan benchmarks.

22. We further disagree with Verizon’s argument that we should not designate any additional
competitive ETCs because it could have a significant impact on the access charge plan established by the
Commission’s CALLS Order.”' In the voluntarily negotiated CALLS plan, price cap carriers, inter alia,
agreed to establish a $650 million target for interstate access support. Similar to other types of universal
service support, interstate access support is portable to competitive ETCs.” Consequently, because
interstate access support is targeted to $650 million, when a competitive ETC receives interstate access
support, there is a corresponding reduction in support available to incumbent carriers. As the CALLS
plan was being considered, portability of support to competitive ETCs and its relation to the $650 million
target was contemplated.” Accordingly, the CALLS plan is functioning as contemplated by the
agreement. We further note that the CALLS plan was designed for a five-year period, which ends in
2005.7* As part of its consideration of the appropriate regulatory mechanism to replace the CALLS plan,
the Commission can examine whether the interstate access support mechanism remains sufficient.”

D. Designated Service Areas

23. We designate Nextel as an ETC in the requested service areas in Alabama, Florida,
Georgia, Tennessee, and Virginia served by non-rural telephone companies, as listed in Appendix B.”® In
addition, we designate Nextel as an ETC in the requested service areas in Alabama, Florida, Georgia,

For example, out of the seven states in which Nextel seeks ETC designation, the incumbent carriers in Alabama
receive the most high-cost support. The total amount of high-cost support received by such carriers is
approximately 1.88% of the total high-cost support available to all ETCs.

See, e. g, CenturyTel Supplement Comments at 3-4; Frontier Comments at 6-9; GA Telephone Assn. Comments at
4-5; FW&A Comments at 9, 11, 14; NASUCA Comments at 2-3; NTELOS Comments at 2; NY State Telecom

Comments at 11-14; OPASTCO Comments at 2; PA Telephone Assn, Comments at 8-9; TDS Supplement
Comments at 8-10.

"See Verizon Opposition at 2-3; Access Charge Reform, Sixth Report and Order, CC Docket Nos. 96-262 and 94-1,
Report and Order, CC Docket No. 99-249, Eleventh Report and Order, CC Docket No 96-45, 15 FCC Red 12962
(2000) (subsequent history omitted) (CALLS Order).

"2See 47 C.F.R. § 54.307(a).

PSee CTIA Supplement Reply Comments at 4-5 (guoting Comments of Coalition for Affordable Local and Long
Distance Services (CALLS), CC Docket Nos. 94-1, 96-45,. 96-262, 99-249, filed Nov. 12, 1999.

"See CALLS Order, 15 FCC Red at 12977, 13046, paras. 35-36, 201.

See id. at 12977, para. 36 (*[Als the term of the CALLS Proposal nears its end, we envision that the Commission
will conduct a proceeding to determine whether and to what degree it can deregulate price cap LECs to reflect the
existence of competition. At that time, the Commission can also examine whether the interstate access universal
service support mechanism remains sufficient.”).

"The designated “service area” for an ETC in an area served by a rural telephone company must be the rural
telephone company’s study area unless a different definition of the rural telephone company’s service area is
established by the Commission and the states as provided under the Act. See 47 U.S.C. § 214(e}(5).

11
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New York, Pennsylvania Tennessee, and Virginia served by rural telephone companies, as listed in
Appendix C.” As explained above, Nextel’s service area for each rural telephone company encompasses
the entire study area of each rural telephone company.”

E. Regnlatory Oversight

24, Nextel is obligated under section 254(e) of the Act to use hlgh-cost support “only for the
provision, maintenance, and upgrading of facilities and services for which support is intended” and is
required under sections 54.313 and 54.314 of the Commission’s rules to certify annually that it is in
compliance with this requirement.” Nextel has certified that, consistent with sections 54,313 and 54.314
of the Commission’s rules, all federal high-cost support will be “used only for the provision, maintenance -
and upgrading of facilities and services for which support is intended pursuant to Section 254(e)” of the
Act in the areas for which Nextel is designated as an ETC.*® In addition, Nextel has certified pursuant to
sections 54.809 and 54.904 of the Commission’s rules that all interstate access universal service support
and all interstate common line support provided will be used only for the provision, maintenance, and
upgrading of facilities and services for which the support is intended.” Nextel has further requested that
the Commission find that Nextel has met the appropnate certification filing deadline in order for it to
begin receiving support as of its ETC demgnatlon date.” Accordingly, we treat Nextel’s certlﬁcatlons as
timely so that it can begin receiving universal service support as of the date of its ETC desi gnatlon

25. Separate and in addition to its annual certification filing under rule sections 54.513 and
54.314, Nextel has committed to submit records and documentation on an annual basis detailing: (1) its
progress towards meeting its build-out plans; (2) the number of complaints per 1,000 handsets; and (3)
information detailing how many requests for service from potential customers were unfulfilled for the
past year.** We require Nextel to submit these additional data to the Commission and USAC on October

7See Appendix C.
B See supra para. 19.
47 CFR. §§ 54.313, 54.314.

805ee AL Petition at 8-9; FL Petition at 9-10; GA Petition at 9; NY Petition at 8-9; PA Petition at 8-9; TN Petmon at
11; VA Petition at 11-12; see also TN Afﬁdavxt I and TN Affidavit 11.

847 C.FR.§§ 54.809, 54.904; see also AL Petition at 8-9; FL Petition at 9-10; GA Petition at 9; N'Y Petition at 8-9;
PA Petition at 8-9; TN Petition at 11; VA Petition at 11-12.

825ee AL Petition at 8-9 ; FL Petition at 9-10; GA Petition at 9; NY Petition at 8-9; PA Petition at 8-9; TN June 29
Erratum; VA Petition at 11-12.

BSections 54.313 and 54.314 provide that the certification must be filed by October 1 of the preceding calendar year
to receive support beginning in the first quarter of a subsequent calendar year. 47 CE.R. §§ 54.313(d)(3),
54.314(d)(3). If the October 1 deadline for first quarter support is missed, the certification must be filed by January
1 for support to begin in the second quarter, by April 1 for support to begin in the third quarter, and by July 1 for
support to begin in the fourth quarter. See id In instances where carriers are not subject to the jurisdiction of a
state, the Commission allows an ETC to certify directly to the Commission and USAC that federal high-cost support
will be used in a manner consistent with section 254(e). See 47 C.F.R. §§ 54.313(b); 54.314(b). Moreover,
although we accept Nextel’s certifications as timely so that it can receive support as of its ETC designation date,
consistent with the Commission’s rules, the relevant state commissions are not precluded from filing future

certifications on behalf of Nexte! stating that universal service support is being used for its intended purposes. See
47 C.F.R. §§ 54.313, 54.314.

4 See AL March 24 Supplement at 3-7; FL. March 24 Supplement at 3-7; GA March 24 Supplement at 3-7; NY
March 24 Supplement at 3-7; PA March 24 Supplement at 3-7, TN March 24 Supplement at 3-7; VA March 24
Supplement at 3-7. Certain commenters argue that Nextel will not use high-cost support for its intended purpose.
See, e.g., CenturyTel Supplement Comments at 5. We find that the above commitments alleviate such concerns.

12
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1 of each year beginning October 1, 2005.% We find that reliance on Nextel’s commitments is reasonable
and consistent with the public interest and the Act and the Fifth Circuit decision in Texas Office of Public
Utility Counsel v. FCC*® We conclude that fulfillment of these additional reporting requirements will
further the Commission’s goal of ensuring that Nextel satisfies its obligation under section 214(e) of the
Act to provide supported services throughout its designated service area. We note that the Commission
may institute an inquiry on its own motion to examine any ETC’s records and documentation to ensure
that the high-cost support it receives is being used “only for the provision, maintenance, and upgrading of
facilities and services” in the areas where it is designated as an ETC.¥” Nexte] will be required to provide
such records and documentation to the Commission and USAC upon request. We further emphasize that
if Nextel fails to fulfill the requirements of the statute, the Commission’s rules, or the terms of this Order
after it begins receiving universal service support, the Commission has authority to revoke its ETC

designation.®® The Commission also may assess forfeitures for violations of Commission rules and
89
orders.

Iv. ANTI-DRUG ABUSE ACT CERTIFICATION

26. Pursuant to section 5301 of the Anti-Drug Abuse Act of 1988, no applicant is eligible for
any new, modified, or renewed instrument of authorization from the Commission, including
authorizations issued pursuant to section 214 of the Act, unless the applicant certifies that neither it, nor
any party to its application, is subject to a denial of federal benefits, including Commission benefits.”®
This certification must also include the names of individuals specified by section 1.2002(b) of the
Commission’s rules.”’ Nextel has provided a certification consistent with the requirements of the Anti-
Drug Abuse Act of 1988.” We find that Nextel has satisfied the requirements of the Anti-Drug Abuse
Act of 1988, as codified in sections 1.2001-1.2003 of the Commission’s rules.

V. ORDERING CLAUSES

27. Accordingly, IT IS ORDERED that, pursuant to the authority contained in section

55Nextel’s initial submission concerning consumer complaints per 1,000 handsets and unfulfilled service requests
will include data from the date ETC designation is granted through June 30, 2005. Future submissions concerning
consumer complaints and unfulfilled service requests will include data from July 1 of the previous calendar year
through June 30 of the reporting calendar year.

8 rexas Office of Public Utility Counsel v. FCC, 183 F.3d 393, 417-18 (5™ Cir. 1999) In TOPUC v. FCC, the Fifth
Circuit held that that nothing in section 214(e)(2) of the Act prohibits states from imposing additional eligibility
conditions on ETCs as part of their designation process. See id. Consistent with this holding, we find that nothing
in section 214(e)(6) prohibits the Commission from imposing additional conditions on ETCs when such
designations fall under our jurisdiction.

¥47U.8.C. §§ 220, 403;47 CFR. §§ 54313, 54.314.

%8See Declaratory Ruling, 15 FCC Red at 15174, para. 15. See also 47 U.S.C. § 254(e).
% See 47 U.S.C. § 503(b).

47 U.S.C. § 1.2002(a); 21 US.C. § 862.

*'See ETC Procedures PN, 12 FCC Red at 22949. Section 1.2002(b) provides that a “party to the application™ shall
include: “(1) If the applicant is an individual, that individual; (2) If the applicant is a corporation or unincorporated
association, all officers, directors, or persons holding 5% or more of the outstanding stock or shares (voting/and or
non-voting) of the petitioner; and (3) If the applicant is a partnership, all non-limited partners and any limited
partners holding a 5% or more interest in the partnership.” 47 C.F.R. § 1.2002(b).

%2G5ee AL Petition at 8 and Attachment 5; FL Petition at and Attachment 4; GA Petition at 8 and Attachment 4; NY
Petition at § and Attachment 5; PA Petition at 8 and Attachment 5; TN Petition at 11 and Attachment 4; VA Petition
at 11 and Attachment 5.
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214(e)(6) of the Communications Act, 47 U.S.C. § 214(e)(6), and the authority delegated in sections 0.91
and 0.291 of the Commission’s rules, 47 C.F.R. §§ 0.91, 0.291, NCPR, Inc. d/b/a Nextel Partners IS
DESIGNATED AN ELIGIBLE TELECOMMUNICATIONS CARRIER in Alabama, Florida, Georgia,
New York, Pennsylvania, Tennessee, and Virginia to the extent described herein.

28. IT IS FURTHER ORDERED that a copy of this Memorandum Opinion and Order
SHALL BE transmitted by the Wireline Competition Bureau to the Alabama Public Service Commission,
Florida Public Service Commission, Georgia Public Service Commission, New York Department of
Public Service, Pennsylvania Public Utility Commission, Tennessee Regulatory Authority, erglma State
Corporation Commission, and the Universal Service Administrative Company.

ICATIONS COMMISSION

¥

—
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Appendix A

Parties Filing Comments, Reply Comments, Oppositions, Supplemental Comments

Petition for Designation as an
Eligible Telecommunications Carrier
in the state of Alabama

Comments
CenturyTel, Inc. (CenturyTel)

Organization for the Promotion and Advancement of Small Telecommunications Companies

(OPASTCO)

Reply Comments
NPCR, Inc. d/b/a/ Nextel Partners (Nextel Partners)

Opposition
Verizon Communications, Inc. (Verizon)

Supplemental Comments
Verizon

TDS Telecommunications Corp. (TDS)

Petition for Designation as an
Eligible Telecommunications Carrier
in the state of Florida

Comments

OPASTCO

National Association of State Utility Consumer Advocates (NASUCA)
Fred Williams & Associates, Inc. (FW&A)

TDS

Reply Comments
Nextel Partners

Petition for Designation as an
Eligible Telecommunications Carrier
in the state of Georgia

Comments

Frontier Communications (Frontier)

Georgia Telephone Association (GA Telephone)
OPASTCO

Reply Comments
Nextel Partners

Opposition
Verizon
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Supplemental Comments
Frontier '
TDS

Verizon

Petition for Designation as an
Eligible Telecommunications Carrier
in the state of New York

Comments
Frontier

New York State Telecommunications Assbciation, Inc. (NY Telecom)
OPASTCO

Reply Comments
Nextel Partners

Opposition
Verizon

Sanlemental Comments
NY Telcom
TDS

Verizon

Petition for Designation as an
Eligible Telecommunications Carrier
in the Commonwealth of Pennsylvania

Comments

Commonwealth Telephone Company (Commdnwealth Telephone)
Pennsylvania Telephone Association (PA Telephone)

Reply Comments
Nextel Partners
OPASTCO

Pennsylvania Public Utility Commission (Pennsylvania Commission)

Supplemental Comments .
TDS

Pennsylvania Commission
Verizon

Petition for Designation as an
Eligible Telecommunications Carrier
in the state of Tennessee

Comments

NASUCA
OPASTCO
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Reply Comments
Nextel Partners

Opposition
Verizon

Suppiemental Comments
Verizon

Petition for Designation as an
Eligible Telecommunications Carrier
in the Commonwealth of Virginia

Comments
NTELOS, Inc. (NTELOS)
Virginia Rural Southside Telephone Companies

Reply Comments
Nextel Partners
OPASTCO

Supplemental Commerits
NTELOS
TDS

Verizon .
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Appendix B .
Non-Rural Wire Centers for Inclusion in Nexiel’s ETC Service Areas

ALABAMA
VERIZON SACs 250281 and 250293

ABVLALXA FYTTALXA RCFRALXA

ACVLALXA GDBAALXA RDLVALXA

ANDSALXA GENVALXA SCBOALXA
| ARITALXA HDLDALXZ SLCMALXA

BLBTALXA HRFRALXA SMSNALXA

BRNDALXA IRSEALXA THRSALXA

CLIOALXA JIMSNALXA TLLSALXA

CLMAALXA | LNCLALXA TSVLALXA

DTHNALXA MLCYALXA WCBGALXA

ELBAALXA NTSLALXA WDLYALXA

ENTRALXA NWBCALXA WEDWALXA

FRFNALXA NWTNALXA -

FRHMALXA OPPALXA

OZRKALXA

FWRVALXA

18




Federa] Communications Commission DA 04-2667

ALABAMA

BELL SOUTH SAC 255181
ALBSALMA DDVLALMA MOBLALBF
ALCYALMT DORAALMA MOBLALQS
ALVLALMA EUFLALMA MOBLALPR
ANTNALLE EUTWALMA MOBLALSA
ANTNALMT EVRGALMA MOBLALSE
BLFNALMA FLRNALMA MOBLALSF
BOAZALMA FMTNALMT MOBLALSH
BRHMALCH FRHPALMA MOBLALSK
BRHMALCP FTDPALMA MOBLALTH
BRHMALEL GDSDALHS MPVLALMA
BRHMALEN GDSDALMT MTGMALDA
BRHMALEW GDSDALRD MTGMALMB
BRHMALFO GRDLALNM MTGMALMT
BRHMALFS GTVLALNM MTGMALNO
BRHMALHW GYVLALNM MTVRALMA
BRAHMALMT HLVIALMA OPLKALMT
BRHMALOM HNVIALLW PDMTALMA
BRHMALOX HNVIALMT PHCYALFM
BRHMALRC HNVIALPW PHCYALMA
BRHMALTA HNVIALRA PNSNALMA
BRHMALVA HNVIALRW PRVLALMA
BRHMALWE HNVIALUN SELMALMT
BRHMALWL HNVLALNM SYLCALMT
BRTOALMA HRBOALOM THVLALMA
BSMRALBU HZGRALMA TLDGALMA
BSMRALHT . JCSNALNM TROYALMA
BSMRALMA JCVLALMA TSCLALDH
BYMNALMA JSPRALMT TSCLALMT
CALRALMA LFYTALRS TSKGALMA
CHLSALMA LGRNGAMA VNCNALMA
CLANALMA LNDNALMA WBTNALNM
CLMBALMA MCINALMA WRRRALNM
CLMNALMA MDSNALNM WIMPALMA
CNTMFLLE MNTVALNM YORKALMA
CTRNALNM MOBLALAP
DCTRALMT MOBLALAZ
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FLORIDA
BELL SOUTH SAC 215191
CHPLFLJA LKCYFLMA | PNSCFLBL
CNTMFLLE LYHNFLOH PNSCFLFP
FMTNALMT MLTNFLRA PNSCFLHC
GCVLFLMA MNSNFLMA PNSCFLPB
GLBRFLMC PACEFLPV PNSCFLWA
HAVNFLMA PCBHFLNT SYHSFLCC
HLNVFLMA PNCYFLCA VERNFLMA
JAYFLMA | PNCYFLMA FNFNFLMA
GEORGIA
BELL SOUTH SAC 225192
ADAIRSVL DUBLIN NEWNAN
ALBANY EASTMAN NEWTON
ATHENS EATONTON PELHAM
ATLANTA FLOWEYBRCH PINE MT
ATLANTA NE FORSYTH RICHLAND
ATLANTA NW FORTVALLEY ROCKMART
ATLANTA SO FRANKLIN ROME
AUGUSTA GAINESVL "ROYSTON
BAINBRIDGE GRANTVILLE SANDERSVL
BARNESVL GREENSBORO SAVANNAH
BLACKSHEAR GREENVILE SENOIA
BOWDON GRIFFIN SMITHVILLE.
BRUNSWICK HAMILTON SOCIALCRCL
BUFORD HAZLEHURST SPARKS
CALHOUN HOGANSVL SPARTA
CAMILLA JACKSON SWAINSBORO
CARROLLTON JESUP SYLVESTER
CATERSVL LAGRANGE THOMASVL
COCHRAN LAXE PARK TIETON
COLUMBUS LEESBURG VALDOSTA
CONCORD LUMPKIN VIDALIA
CORDELE LUTHERSVL VILLA RICA
COVINGTON MACON WARNERRBNS
CUMMING MADISON WRENS
CUSSETA MONTICELLO WRIGHTSVL

20




Federal Communications Commission

DA 04-2667

TENNESSEE
BELL SOUTH SA(C 295185

BLGPTNMA KNVLTNWH NSVLTNDO
CHTGTNBR KNVLINYH NSVLTNHH
CHTGTNDT LBNNTNMA NSVLTNIN
CHTGTNHT LFLTTNMA NSVLTNMC
CHTGTNNS LNCYTNMA NSVLTNMT
CHTGTNRB LODNTNMA NSVLTINST
CHTGTNSM LYLSTNMA NSVLTNUN
CLEVTNMA MAVLTNMA OKGVKYES
CLTNTNMA MCEKNTNMA OKRGTNMT
CLVLTNMA MMPHTNBA PSVWTNMT
CRVLTNMA MMPHTNCK PTLDTNMA
DNRGTNMA MMPHTNCT RRVLTNMA
FKLNTNCC MMPHTNEL SANGTNMT
FKLNTNMA MMPHTNGT SHCPTNXA
FRDNTNMA MMPHTNMA SMYRTNMA
FYVLTNMA MMPHTNMT SNVLTNMA
GRVLTNXZ MMPHTNOA SRVLTNMA
HCRDTNXA MMPHTNSL SVVLTNMT
HDVLTNMA MMPHTNWW SWTWTNMY
HHNWTNMA MNCHTNMA TLLHTNMA
JCSNTNMA MRBOTNMA UNCYTNMA
JFCYTNMA MRTWINMA WHBLTNMT
JLLCTNMA MSCTTNMT WHHSTNMA
KNVLTNBE NSVLTNAP WHPITNMA
KNVLTNFC NSVLTNBW

KNVLTNMA NSVLTNCH
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VIRGINIA
VERIZON S VA (Contel) SAC 190233
AMHRVAXA GLDSVAXA NKVLVAXA
APMTVAXA GRBRVAXA OCQNVAXA
BRWRVAXA GRBRVAXB PMPLVAXA
CALLVAXA GRTSVAXA OQNTCVAXA
CHNCVAXA HRBRVAXA RPHNVAXA
DLCYVAXA HYMRVAXA SMFDVAXA
DLLSVAXA KZTWVAXA STCKVAXA
DYTNVAXA LRTNVAXA STFRVAXZ
EDOMVAXA MGVLVAXA WNDSVAXA
EKTNVAXA MNSSVAXA WYCVVAXA
VIRGINIA
VERIZON VA, INC. (SAC 195040)
ALSNVAAD CNCRVACN LOUSVALU
ALSNVAAX CNVIVACT LRTNVAGU '
ALSNVABA CRBGVACB LSBGVALB
ALSNVABR -1 CRVIVACY LVITNVALN
ALSNVACN CRVLVACVY LVVLVALY
ALSNVAFR DAVLVADA LYBGVACH
ALSNVAMV DAVLVAFP LYBGVACV
"ARTNVAAR DBILNVADU LYBGVAMH
ARTNVACK DCVLVADV LYBGVANL
ARTNVACY FIFEVAFI - LYBGVAOF
ARTNVAFC FLCHVAMF LYBGVATM
ASBNVAAS _FRBGVAFB LYBGVAYB
ASKDVAAS FRBGVALH MCLNVAVL
BCHNVABH FRFXVABF MDBGVAMI
BDRFRVABD FRFXAFF MNKNVAMN
BELVLVABV GNBOVAGA MNRLVAML
BGISVABI GNWDVAGW MRSHVAMA
BLMTVABM GOVLVAGV NLFRVANF
BOYCVABY GVTNVAGR NRFLVABL
BTHIVABT HL.BOVAHB NRFLVABS
CCVLVACH HMPNVAAB NRFLVAGS
CGVLVACL HMPNVADC NRFLVASP
CHESVACR HMPNVAQN NRFLVAWC
CHHMVACH HPWLVAHW NRTNVANO
CHSKVACD HRNDVADU NRWSVANA
CHSKFAGU HRNDVAHE NWNWVAHY
CLPPVACU HRNDVAST NWNWVAJF
CLPPVAGR INVLVAIV NWNWVAYK
CLVRVACL LBNNVALB ORNGVAOR
CMLDVACU LBNNVARD PCVLVAPY
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VIRGINIA
VERIZON VA, INC. (SAC 195040)

continned

PLSKVAPU RNGLVARG STINVAST
PNGPVAPG RONKVABK STINVAVE
PNRVVAPR RONKVABS SWVLVASV
PRBGVAFPB RONKVACS THPLVATP
PTBGVAPB RONKVACV UNVLVAUV
PTMOVAHS RONKVAGC UPVLVAUP
RCMDVACG RONKVALK VINNVAVN
RCMDVAGK RSTNVAFM VRBHVACC
RCMDVAGR RSTNVALF VRBHVAGN
RCMDVAGY SALMVAFL VRBHVAIL
RCMDVAHL SALMVAMC VRBHVAIR
RCMDVAHR SALMVASA VRBHVAPT
RCMDVAHS SFFLVASK VRBHVARC
RCMDVAIT SHVLVASW VRBHVAVB
RCMDVALS SNMTVASM WISEVAWI
RCMDVAPE SNTNVASS WLBGVAWM
RCMDVAPS SPFDVASP WNCHVANM
RCMDVARA SPTSVASP WNCHVAWC
RCMDVASN SRVLVASP WNTIRVAWG
RCMDVASR STCYVASC WRTNVAWR
RDFRVARA STRDVASD WTFRVAWT
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Appendix C

Rural Telephone Study Areas for Inclusion in Nextel’s ETC Service Area

ALABAMA '

Butler Telephone Co., Inc. (now TDS)

Castleberry Telephone Co., Inc.

Frontier Communications of Alabama

Frontier Communications of the South ‘
Graceba Total Communications, GTC Inc. — AL, Gulf Telephone Company

Hayneville Telephone Co., Inc.

Millry Telephone Company

Mon-Cre Telephone Cooperative

Pine Belt Telephone Company

Union Springs Telephone Co., Inc.

FLORIDA
GTC, Inc.— FL
Frontier Communications — South
AllTel Florida, Inc.
‘Quincey Telephone Co.

GEORGIA
Quincy Tel Co-GA Div
Bulloch County Rural
Citizens Tel Co.-GA
Glenwood Tel Co
Comsouth Telecomm
Interstate Tel. Co.
Pembroke Tel Co
Pineland Tel Coop
Planters Rural Coop -
Plant Tel Co
Progressive Rural
Public Service Tel
-Frontjer of GA
Waverly Hall LLC
Accucom Telecom

NEW YORK
Armstrong Tel Co-NY
Frontier-Ausable Val
Berkshire Tel Corp
Cassadage Tel Corp
Champlain Tel Co
Chautauqua & Erie
Chazy & Westport
Citizens Hammond N'Y
Taconic Tel Corp
Crown Point Tel

Corp

Delhi Tel Co
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{(New York — continued)
Deposit Tel Co
Dunkirk & Fredonia
Edwards Tel Co
Germantown Tel Co
Hancock Tel Co
Margaretville Tel Co
Middleburgh Tel Co
Alltel NY-Fulton
Newport Tel Co
Ogden Tel Co

Oneida County Rural
Ontario Tel Co, Inc.
AllTel NY-Red Jacket
Oriskany Falls Tel
Pattersonville Tel

Port Byron Tel Co
Frontier — Rochester
Frontier — Seneca Gorh
State Tel Co

Frontier — Sylvan Lake
Township Tel Co
Trumansburg Tel Co
Vernon Tel Co
Warwick Valley-NY
Citizens Telecom-NY
Citizens-Red Hook
Citizens-West. Cnty
Verizon New York

PENNSYLVANIA

Bentleyville Communications Company
Frontier Communications of Breezewood
Buffalo Valley Telephone Company

Frontier Communications of Canton
Commonweaith Telephone Company
Conestoga Telephone & Telegraph Company
Denver and Ephrata Telephone & Telegraph Company
Ironton Telephone Company

Lackawaxen Telecommunications Services, Inc.
Laurel Highland Telephone Company .
Mahanoy and Mahantongo Telephone Company
Marianna-Scenery Telephone Company

North Eastern PN Telephone Company

North Penn Telephone Company

Armstrong Telephone Company —~ North
Palmerton Telephone Company

Pennsylvania Telephone Company

Pymatuning Independent Telephone Company
South Canaan Telephone Company

Sugar Valley Telephone Company

Venus Telephone Company

West Side Telecommunications
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TENNESSEE
United Inter-MT-TN

VIRGINIA
~ Amelia Tel Corp
Citizens Tel Coop
Ntelos, Inc.
North River Tel Coop
Pembroke Tel Coop
Peoples Mutual Tel
Roanoke & Botetourt
Shenandoah Tel Co
Virginia Tel Co
Verizon South VA
New Castle Tel Co.
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Before the
Federal Communications Commission
Washington, D.C. 20554

In the matter of )

)
Federal-State Jomt Board on )
Universal Service ) CC Docket No. 96-45

)
Highland Cellular, Inc. )
Petition for Designation as an )
Eligible Telecommunications Carrier )
in the Commonwealth of Virginia )

MEMORANDUM OPINION AND ORDER
Adopted: February 24, 2004 Released: April 12,2004

By the Commission: Commissioners Copps and Adelstein issuing separate statements;
Commissioner Martin dissenting and issuing a separate statement.

L INTRODUCTION

1. In this Order, we grant in part and deny in part the petition of Highland Cellular,
Inc. (Highland Cellular) to be designated as an eligible telecommunications carrier (ETC) in
portions of its licensed service area in the Commonwealth of Vlrgmla pursuant to section
214(e)(6) of the Communications Act of 1934, as amended (the Act).! In so doing, we conclude
that Highland Cellular, a commercial mobile radio serv1ce (CMRS) carrier, has satisfied the
statutory eligibility requirements of section 214(e)(1) Spec1ﬁca11y, we conclude that Highland
Cellular has demonstrated that it will offer and advertise the services supported by the federal
universal service support mechanisms throughout the designated service area. Highland Cellular
requests ETC designation for a semce area that overlaps, among other areas, the study areas of
three rural telephone compames We find that the designation of Highland Cellular as an ETC
in a wire center served by Verizon Virginia, Inc. (Verizon Virginia), a nonrural carrier, and
certain areas served by two of the three rural companies serves the public interest and furthers
the goals of universal service. As explained below, with regard to the study area of Verizon
South, Inc. (Verizon South) and the Saltville wire center of United Telephone Company —
Southeast Virginia (United Telephone) we do not find that ETC designation would be in the
public interest.

! Highland Cellular, Inc., Petition for Designation as an Eligible Telecommunications Carrier in the Commonwealth
of Virginia, filed Sep. 19, 2002 (Highland Cellular Petition).

247U.8.C. § 214(e)(1).

3 The remainder of Highland Cellular’s requested service area falls within the service area of Verizon Virginia, a
non-rural telephone company.
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2. -Highland Cellular is licensed to serve the entire study area of only one of the three
rural companies for which it seeks ETC designation- Burkes Garden Telephone Company, Inc.
(Burkes Garden).* Because Highland Cellular is licensed to serve only part of the study areas of
the other two incumbent rural telephone companies, Highland Cellular has requested that we
redefine the service areas of these rural telephone companies for ETC designation purposes, in
accordance with section 214(e)(5) of the Act.” We agree to the service area redefinition
proposed by Highland Cellular for the service area of United Telephone, subject to agreement by
the Virginia State Corporation Commission (Virginia Commission) in accordance with
applicable Virginia Commission requirements ‘We find that the Virginia Commission’s first-
hand knowledge of the rural areas in question uniquely quahﬁes it to examine the redefinition
proposal and determine whether it should be approved.® Because we do not d631gnate Highland
Cellular as an ETC in Verizon South’s study area, we do not redefine this service area.

3. In response to a request from the Commission, the Federal-State Joint Board on
Universal Service (Joint Board) is currently reviewing: (1) the Commission’s rules relating to
the calculation of high-cost universal service support in areas where a competitive EIC is
providing service; (2) the Comnnssmn s rules regardmg support for non-primary lines; and (3)
the process for designating ETCs.” Some commenters in that proceeding have raised concerns
about the rapid growth of hlgh-cost universal service support and the impact of such growth on
consumers in rural areas. °© Thé outcome of that proceeding could potentially impact, among
other things, the support that Highland Cellular and other competitive ETCs may receive in the
future and the criteria used for continued eligibility to receive support.

4. While we await a recommended decision from the Joint Board, we acknowledge
the need for a more stringent public interest analysis for ETC designations in rural telephone
company service areas. As we concluded in a recent order granting ETC designation to Virginia
Cellular in the Commonwealth of Virginia, this framework shall apply to 411 ETC designations

# Highland Cellular requests ETC designation in the service areas of the rural telephone companies Burkes Garden
Telephone Company, Inc. (Burkes Garden), United Telephone Company — Southeast Virginia (United Telephone),
and Verizon South, Inc. — VA (Verizon South). Highland Cellular Petition at 10-13; Highland Cellular, Inc.,
Amendment to Petition for Designation as an Eligible Telecommunications Carrier, filed Oct. 23, 2002, at 1-2
(Highland Cellular Amendment I).

3 Highland Cellular Petition at 11-13; Highland Cellular Amendment I at 1-2; Highland Cellular, Inc., Second
Amendment to Petition for Designation as an Eligible Telecommunications Carrier in the Commonwealth of
Virginia, filed Feb. 26, 2003 (Highland Cellular Amendment II). Specifically, Highland requests redefinition of the
service areas of United Telephone and Verizon South. /d. In light of our decision to deny ETC designation for the
area served by Verizon South, we do not address Highland Cellular’s request to redefine that service area.

© If the Virginia Commission does not agree to the proposal to redefine the affected rural service areas, we will
reexamine our decision with regard to redefining these service areas.

7 See Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Order, FCC 02-307 (rel. Nov. 8, 2002)
(Referral Order); Federal-State Joint Board on Universal Service Seeks Comment on Certain of the Commission’s

Rules Relating 1o High Cost Universal Service Support and the ETC Process, CC Docket 96-45,18 FCC Rcd 1941,
Public Notice (rel. Feb. 7, 2003) (Portability Public Notice).

8 See generally, Federal-State Joint Board on Universal Service, CC Docket No. 96-45, United States Telecom
Association’s Comments, filed May 5, 2003; Federal-State Joint Board on Universal Service, CC Docket No. 96-
45, Verizon’s Comments, filed May 5, 2003.
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for rural areas pending further action by the Commission® We conclude that the value of
increased competition, by itself, 1s not sufficient to satisfy the public interest test in rural areas.
Instead, in determining whether designation of a competitive ETC in a rural telephone
company’s service area is in the public interest, we weigh numerous factors, including the
benefits of increased competitive choice, the impact of multiple designations on the universal
service fund, the unique advantages and disadvantages of the competitor’s service offering, any
commitments made regarding quality of telephone service provided by competing providers, and
the competitive ETC’s ability to provide the supported services throughout the designated
service area within a reasonable time frame. Further, in this Order, we impose as ongoing
conditions the commitments Highland Cellular has made on the record in this proceeding. '°
These conditions will ensure that Highland Cellular satisfies its obligations under section 214 of
the Act. We conclude that these steps are appropriate in light of the increased frequency of
petitions for competitive ETC designations and the potential impact of such designations on
consumers in rural areas.

1I. BACKGROUND
A. The Act

5. Section 254(e) of the Act provides that “only an eligible telecommunications
carrier designated under section 214(e) shall be eligible to receive specific Federal universal
service supporc.”11 Pursuant to section 214(e)(1), a common carrier designated as an ETC must
offer and advertise the services supported by the federal universal service mechanisms
throughout the designated service area.'

6. Section 214(e)(2) of the Act provides state commissions with the primary
responsibility for performing ETC designations.!® Section 214(e)(6), however, directs the
Commission, upon request, to designate as an ETC “a common carrier providing telephone
exchange service and exchange access that is not subject to the jurisdiction of a State
commission.”* Under section 214(e)(6), the Commission may, with respect to an area served

9 See Federal-State Joint Board on Universal Service, Virginia Cellular, LLC Petition for Designation as an
Eligible Telecommunications Carrier for the State of Virginia, CC Docket No. 96-45, Memorandum Opinion and
Order, FCC 03-338, para. 14 (rel. Jan. 22, 2004) (Virginia Cellular Order).

19 See infra para. 43.
147 U.S.C. § 254(e).
1247 U.S.C. § 214(e)(1).

3 47 US.C. § 214(e)(2). See also Federal-State Joint Board on Universal Service; Promoting Deployment and
Subscribership in Unserved Areas, Including Tribal and Insular Areas, CC Docket No. 96-45, Twelfth Report and
Order, Memorandum Opinion and Order, and Further Notice of Proposed Rulemaking, 15 FCC Red 12208, 12255,
para. 93 (2000) (Twelfth Report and Order).

1447 US.C. § 214(e)(6). See, e.g., Western Wireless Corporation Petition for Designation as an Eligible
Telecommunications Carrier for the Pine Ridge Reservation in South Dakota, CC Docket No. 96-45, Memorandum
Opinion and Order, 16 FCC Rcd 18133 (2001) (Western Wireless Pine Ridge Order); Pine Belt Cellular, Inc. and
Pine Belt PCS, Inc. Petition for Designation as an Eligible Telecommunications Carrier, CC Docket No. 96-45,
Memorandum Opinion and Order, 17 FCC Red 9589 (Wireline Comp. Bur. 2002); Corr Wireless Communications,
LLC Petition for Designation as an Eligible Telecommunications Carrier, CC Docket 96-45, Memorandum Opinion
and Order, 17 FCC Red 21435 (Wireline Comp. Bur. 2002). We note that the Wireline Competition Bureau has
delegated authority to perform ETCdesignations. See Procedures for FCC Designation of Eligible

(continued....)

3



Federal Communications Commission FCC04-37

by a rural telephone company, and shall, in all other cases, designate more than one common
carrier as an ETC for a designated service area, consistent with the public interest, convenience,
and necessity, so long as the requesting carrier meets the requirements of section 214(e)(1). 15
Before designating an additional ETC for an area served by a rural telephone company, the
Commission must determine that the designation is in the public interest.’

B. Commission Requirements for ETC Designation and Redefining the Service
Area
7. Filing Requirements for ETC Designation. An ETC petition must contain the

-following: (1) a certification and brief statement of supporting facts demonstrating that the
petitioner is not subject to the jurisdiction of a state commission; (2) a certification that the
petitioner offers or intends to offer all services designated for support by the Commission
pursuant to section 254(c); (3) a certification that the petitioner offers or intends to offer the
supported services “either using its own facilities or a combination of its own facilities and resale
of another carrier’s services;” (4) a description of how the petitioner “advertise[s] the availability
of [supported] services and the charges therefor using media of general distribution;” and (5) if
the petitioner is not a rural telephone company, a detailed description of the geographic service
area for which it requests an ETC designation from the Commission.

8. Twelfth Report and Order. On June 30, 2000, the-: Commission released the

" Twelfth Report and Order which, among other things, sets forth how a carrier seeking ETC
designation from the Commission must demonstrate that the state commission lacks jurisdiction
to perform the ETC designation. 18 Carriers seeking designation as an ETC for service provided
on non-tribal lands must provide the Commission with an “affirmative statement” from the state
commission or a court of competent jurisdiction that the carrier is not subject to the state
commission’s jurisdiction. '® The Commission defined an “affirmative statement” as “any duly
authorized letter, comment, or state commission order indicating that [the state commission]
lacks jurisdiction to perform the designation over a particular carrier.?° The requirement to
provide an “affirmative statement” ensures that the state commission has had “a specific
opportunity to address and resolve issues involving a state commission’s authority under state

(...continued from previous page)

Telecommunications Carriers Pursuant to Section 214(e)(6) of the Communications Act, Public Notice, 12 FCC Red
22947, 22948 (1997) (Section 214(e)(6) Public Notice). The Wireline Competition Bureau was previously named
the Common Carrier Bureau.

15 47 U.S.C. § 214(e)(6).
16 1d.

V7 See Section 214(e)(6) Public Notice, 12 FCC Red at 22948-49. See also Federal-State Joint Board on Universal
Service, Western Wireless Corporation Petition for Preemption of an Order of the South Dakota Public Utilities

Commission, Declaratory Rulmg, CC Docket No. 96-45, 15 FCC Red 15168 (2000) (Declaratory Ruling), recon.
pending.

18 See Twelfth Report and Order, 15 FCC Red at 12255-65, paras. 93-114.
1% Tywelfth Report and Order, 15 FCC at 12255, para. 93.
20 Tyyelfih Report and Order, 15 FCC at 12264, para. 113.
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law to regulate certain carriers or classes of carriers.””!

9. Redefining a Service Area. Under section 214(e)(5), “[i]n the case of an area
served by a rural telephone company, ‘service area’ means such company’s ‘study area’ unless
and until the Commission and the States, after taking into account recommendations of a
Federal-State Joint Board instituted under section 410(c), establish a different definition of
service area for such company.”22 Section 54.207(d) permits the Commission to initiate a -
proceeding to consider a definition of a service area that is different from a rural telephone
company’s study area as long as the Commission seeks agreement on the new definition with the
applicable state commission. 23 Under section 54.207(d)(1), the Commission must petition a state
commission with the proposed definition according to that state commission’s procedures.®* In
that petition, the Commission must provide its proposal for redefining the service area and its
decision presenting reasons for adopting the new definition, including an analysis that takes into
account the recommendations of the Federal State Joint Board on Universal Service (Joint
Board).?> When the Joint Board recommended that the Commission retain the current study
areas of rural telephone companies as the service areas for the rural telephone companies, the
Joint Board made the following observations: (1) the potential for “cream skimming” is
minimized by retaining study areas because competitors, as a condition of eligibility, must
provide services throughout the rural telephone company’s study area; (2) the Act, in many
respects, places rural telephone companies on a different competitive footing from the other local
telephone companies; and (3) there would be an administrative burden imposed on rural
telep}é(;ne companies by requiring them to calculate costs at something other than the study area
level.

C. Highland Cellular’s Petition

10. On September 19, 2002, Highland Cellular filed with this Commission a petition
pursuant to section 214(e)(6) seeking designation as an ETC throughout its licensed service area
in the Commonwealth of Virginia.27 Highland Cellular contends that the Virginia Commission

2! Twelfih Report and Order, 15 FCC at 12264, para. 113 (citations omitted).
22 47 U.8.C. § 214(e)(5).

23 See 47 C.F.R. § 54.207(d). Any proposed definition will not take effect until both the Commission and the state
commission agree upon the new definition. See 47 C.F.R. § 54.207(d)(2).

24 See 47 C.F.R. § 54.207(d)(1).
25 See 47 C.F.R § 54.207(d)(1).

26 See Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Recommended Decision, 12 FCC Red
87, 179-80, paras. 172-74 (1996) (/996 Recommended Decision).

27 See generally, Highland Cellular Petition. On October 2, 2002, the Wireline Competition Bureau released a
Public Notice seeking comment on the Highland Cellular Petition. See Wireline Competition Bureau Seeks
Comment on Highland Cellular Telephone, Inc. Petition for Designation as an Eligible Telecommunications Carrier
in the State of Virginia, CC Docket No. 96-45, Public Notice, DA 02-2487 (rel. Oct. 2, 2002); In the Matter of
Federal-State Joint Board on Universal Service, CC Docket 96-45, Comments of the Cellular Telecommunications
and Internet Association, filed Oct. 15,.2002 (CTIA Comments); In the Matter of Highland Cellular Telephone, Inc.,
Petition for Designation as and Eligible Telecommunications Carrier in Virginia, Comments of the Telephone
Association of Maine, filed Oct. 15, 2002 (TAM Comments); In the Matter of Federal-State Joint Board on
Universal Service, CC Docket 96-45, Comments of Verizon, filed Oct. 15,.2002 (Verizon Comments); In the Matter
of Federal-State Joint Board on Universal Service, CC Docket 96-45, Reply Comments of Highland Cellular, Inc.,
filed Oct. 22 (Highland Cellular Reply Comments).
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has issued an “affirmative statement” that the Virginia Commission does not have jurisdiction to
designate a CMRS carrier as an ETC. Accordingly, Highland Cellular asks the Commission to -
designate Highland Cellular as an ETC pursuant to section 214(e)(6). 28 Highland Cellular also
maintains that it satisfies the statutory and regulatory prerequisites for ETC designation and that
designating Highland Cellular as an ETC will serve the public interest.

11. Highland Cellular also requests fhat the Commission redefine the service areas of
two incumbent rural telephone companies, United Telephone and Verizon South, because it is
not able to serve the entire study area of each of these companies.>? High]and Cellular states that
as a wireless carrier, it is restricted to only providing facilities-based service in those areas where
it is licensed by the Commission.*! It adds that it is not picking and choosing the “lowest cost
exchanges” of the affected rural telephone companies, but instead is basing its requested ETC
area solely on its licensed service area and proposes to serve the entirety of that area.*? Highland
Cellular further contends that the proposed redefinition of the rural telephone companies’ service
areas is consistent with the recommendations regarding rural telephone company study areas, as
set forth by the Joint Board in its Recommended Decision.>

1.  DISCUSSION

12. After careful review of the record before us, we find that Highland Cellular has
met all the requirements set forth in section 214(e)(1) and (e)(6) to be designated as an ETC by
this Commission for the portions of its licensed service area described herein. First, we find that
Highland Cellular has demonstrated that the Virginia Commission lacks the jurisdiction to
perform the designation and that the Commission therefore may consider Highland Cellular’s
petition under section 214(e)(6). Second, we conclude that Highland Cellular has demonstrated
that it will offer and advertise the services supported by the federal universal service support
mechanisms throughout the designated service area upon designation as an ETC in accordance
with section 214(e)(1). In addition, we find that designation of Highland Cellular as an ETC in
certain areas served by rural telephone companies serves the public interest and furthers the goals
of universal service by better ensuring that consumers in high-cost and rural areas of Virginia
have access to the services supported by universal service at affordable rates. Pursuant to our
authority under section 214(e)(6), we therefore designate Highland Cellular as an ETC for parts
of its licensed service area in the Commonwealth of Virginia as set forth below. As explained
below, however, we do not designate Highland Cellular as an ETC in the study area of the rural
telephone company, Verizon South, and the Saltville wire center of the rural telephone company,
United Telephone.®* In areas where Highland Cellular’s proposed service areas do not cover the
entire study area of a rural telephone company, Highland Cellular’s ETC designation shall be

28 Highland Cellular Petition at 3-4.
2 Highland Cellular Petition at 4-9, 15-18; Highland Cellular Amendment I at 2.

3% Highland Cellular Petition at 10-13; Highland Cellular Reply Comments at 2-3; Highland Cellular Amendmentl
at 1-2; Highland Cellular Amendment II at 2.

3 Highland Cellular Petition at 13; Highland Cellular Amendment1 at 1-2.

32 Highland Cellular Petition at 13.

33 Id. at 13-15. See also 1996 Recommended Decision, 12 FCC Red at 179-80, paras. 172-74.
34 See infra paras. 29-33. ’
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subject to the Virginia Commission’s agreement with our new definition for the rural telephone
company service areas. In all other areas, as described herein, Highland Cellular’s ETC
designation is effective immediately. Finally, we note that the outcome of the Commission’s
pending proceeding, now before the Joint Board, examining the rules relating to high-cost
universal service support in competitive areas could potentially impact the support that Highland
Cellular and other ETCs may receive in the future.>> This Order is not intended to prejudge the
outcome of that proceeding. We also note that Highland Cellular always has the option of
relinquishing its ETC designation and its corresponding benefits and obligations to the extent
that it is concerned about its long-term ability to provide supported services in the affected rural
study areas.>®

A. Commission Authority to Perform the ETC Designation

13. We find that Highland Cellular has demonstrated that the Virginia Commission
lacks the jurisdiction to perform the requested ETC designation and the Commission has
authority to consider Highland Cellular’s petition under section 214(e)(6) of the Act. Highland
Cellular submitted as an “affirmative statement” an order issued by the Virginia Commission
addressing an application filed by Virginia Cellular, LLC (Virginia Cellular) seeking ETC
designation. 37 n the Virginia Commission Order, the Virginia Commission concluded that it
“has not asserted jurisdiction over CMRS carriers and that the Applicant should apply to the
FCC for ETC designation.”®

14. We find that, as required by the Twelfth Report and Order, the Virginia
Commission was given the specific opportunity to address and resolve the issue of whether it has
authority to regulate CMRS providers as a class of carriers when it rendered its decision in the
Virginia Commission Order.>® We find it sufficient that the Virginia Commission indicated that
it does not have jurisdiction over CMRS carriers and that the Federal Communications
Commission is the proper venue for CMRS carriers seeking ETC designationin the
Commonwealth of Virginia. Therefore, based on this statement by the Virginia Commission, we
find the Virginia Commission lacks jurisdiction to designate Highland Cellular as an ETC and
this Commission has authority to perform the requested ETC designation in the Commonwealth
of Virginia pursuant to section 214(e)(6).*°

35 See Portability Public Notice, 18 FCC Red at 1941.
36 See Declaratory Ruling, 15 FCC Red at 15173; see also 47 U.S.C: § 214(e)(4).

37 See Highland Cellular Petition at Exhibit A (Virginia Corporation Commission, Virginia Cellular, LLC, Order,
Case Nos. PUC970135 & PUC010263 at 4-5 (Apr. 9, 2002) (Virginia Commission Order)).

38 Virginia Commission Order at 4-5. Virginia Cellular’s application was the first time a CMRS carrier filed for
ETC designation before the Virginia Commission. See id. at 2.

3 See Twelfth Report and Order, 15 FCC Red at 12264, para. 113. See also RCC Holdings, Inc. Petition for
Designation as and Eligible Telecommunications Carrier Throughout its Licensed Service Area in the State of
Alabama, CC Docket No. 96-45, Memorandum Opinion and Order, 17 FCC Red 23532, 23537, para. 13 (Wireline
Comp. Bur. 2002) (RCC Holdings ETC Designation Order) (finding that an order from a prior proceeding involving
unaffiliated CMRS providers seeking ETC status constituted an “affirmative statement” for the purposes satisfying
section 214(e)(6) of the Act).

40 47 US.C. § 214(e)(6).
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B. Offering and Advertising the Supported Services

15.  Offering the Services Designated for Support. We find that Highland Cellular has
demonstrated through the required certifications and related filings that it now offers, or will
offer upon designation as an ETC, the services supported by the federal universal service support
mechanism. As noted in its petition, Highland Cellular is an “A2-Band” cellular carrier for the
Virginia 2 Rural Service Area, serving the counties of Bland and Tazewell.*! Highland Cellular
states that it currently provides all of the services and functionalities enumerated in section
54.101(a) of the Commission’s rules throughout its cellular service area in Virginia. *2 Highland
Cellular certifies that it has the capability to offer voice- grade access to the public switched
network, and the functional equivalents to DTMF signaling, single-party service, access to
operator services, access to interexchange services access to directory assistance, and toll
limitation for qualifying low-income consumers.** Highland Cellular also comphes with
applicable law and Commission directives on providing access to emergency services. I
addition, although the Commission has not set a minimum local usage requirement, Highland -
Cellular certifies it will comply with “any and all minimum local usage requirements adopted by
the FCC” and it intends to offer a number of local calling plans as part of its universal service
offering 45 As discussed below, Highland Cellular has committed to report annmally its progress
in achieving its build-out plans at the same time it submlts its annual certification required under
sections 54.313 and 54.314 of the Commission’s mules.*®

16. Highland Cellular has also made specific commitments to provide service to
requesting customers in the service areas in whichit is designated as an ETC. Highland Cellular
states that if a request is made by a potential customer within its existing network, Highland
Cellular will provide service immediately using its standard customer equipment.*’ In instances
where a request comes from a potential customer within Highland Cellular’s licensed service
area but outside its existing network coverage, it will take a number of steps to provide service
that include determining whether: (1) the requesting customer’s equipment can be modified or
replaced to provide service; (2) a roof mounted antenna or other equipment can be deployed to
provide service; (3) adjustments can be made to the nearest cell tower to provide service; (4)
there are any other adjustments that can be made to network or customer facilities to provide
service; (5) it can offer resold services from another carrier’s facilities to provide service; and (6)
an additional cell site, cell extender, or Tepeater can be employed or can be constructed to

4! Highland Cellular Petition at 1.

2 Id at 2. The Commission has defined the services that are to be supported by the federal universal service support
mechanisms to include: (1) voice grade access to the public switched network; (2) local usage; (3) Dual Tone
Multifrequency (DTMF) signaling or its functional equivalent; (4) single-party service or its functional equivalent;
(5) access to emergency services, including 911 and enhanced 911; (6) access to operator services; {7) access to
interexchange services; (8) access to directory assistance; and (9) toll limitation for qualifying low-income
customers. 47 C.F.R. § 54.101(a).

“3 Highland Cellular Petition at 4-8 and Exhibit B.
44 See 47 C.F.R. § 54.101(a)(5); Highland Cellular Petition at 7.
%5 Highland Cellular Petition at 5-6 and Exhibit B.

%6 See infra para. 43; Letter from David LaFuria, Lukas, Nace, Gutierrez & Sachs to Marlene H. Dortch, FCC, filed
Nov. 19, 2003 (Highland Cellular November 19 Supplement).

T Highland Cellular November 19 Supplement, at 3.
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provide service.*® In addition, if after following these steps, Highland Cellular still cannot
provide service, it will notify the requesting party and include that information in an annual
report filed with the Commission detailing how many requests for service were unfulfilled for
the past year.49

17. Highland Cellular has further committed to use universal service support to
further improve its universal service offering by constructing new cellular sites in sparsely
populated areas within its licensed service area but outside its existing network coverage.*°
Highland Cellular states that it will modify its construction plans based on the areas where ETC
designation is granted.>! Highland Cellular notes that the parameters of its build-out plans may
evolve over time as it responds to consumer demand.”® In connection with its annual reporting
obligations, Highland Cellular will submit detailed information on its progress toward meeting
build-out plans.™

18. Offering the Supported Services Using a Carriers’s Own Facilities. Highland
Cellular has demonstrated that it satisfies the requirement of section 214(e)(1)(A) that it offer the
supported services using either its own facilities or a combination of its own facilities and resale
of another carrier’s services.”* Highland Cellular states that it intends to provide the supported
services using its cellular network infrastructure, which includes “the same antenna, cell-site,
tower, trunking, mobile switching, and interconnection facilities used by the company to serve its
existing conventional mobile cellular service customers.” We find that this certification is
sufficient to satisfy the facilities requirement of section 214(e)(1)}(A).

19. Advertising the Supported Services. We conclude that Highland Cellular has
demonstrated that it satisfies the requirement of section 214(e)(1)(B) to advertise the availability
of the supported services and the charges therefor using media of general distribution. >
Highland Cellular certifies that it will “use media of general distribution that it currently employs

“8 Highland Cellular November 19 Supplement, at 3-4.

* Highland Cellular November 19 Supplement at 4, n. 7 (agreeing to follow the service provisioning commitments
made by Virginia Cellular during its ETC designation proceeding). See Virginia Cellular Order, FCC 03-338, at
para. 14.

%0 Supplement to Highland Cellular, Inc. Petition for Designation as an ETC in the Commonwealth of Virginia, filed
April 8, 2003 at 3-4 (Highland Cellular April 8 Supplement).

3! See Highland Cellular December 12 Supplement at 5. For example, to date Highland Cellular has committed to
construct cell sites only in areas for which we deny ETC designation — notably in the Jewell Ridge, Richlands, and
Tazewell wire centers in the Verizon South rural study area. See Highland Cellular November 19 Supplement at 4-
5. In a subsequent filing, Highland Cellular described alternative build-out plans should the Commission limit
Highland Cellular’s ETC designation to complete wire centers. See Highland Cellular December 12 Supplement at
5 (proposing cell sites in the Verizon South and Burkes Garden rural study areas). We assume that Highland
Cellular’s build-out plans will change as a result of this Order.

32 See Highland Cellular November 19 Supplement at 5; Letter from David LaFuria, Lukas, Nace, Gutierrez &
Sachs to Marlene H. Dortch, FCC, filed Dec. 12, 2003 (Highland Cellular December 12 Supplement).

33 See infra para. 43.

47 U.S.C. § 214(e)(1)(A).

%3 Highland Cellular Petition at 8-9.
% 47 U.S.C. § 214(e)(1)(B).
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to advertise its universal service offerings throughout the service areas designated by the
Commission.”’ In addition, Highland Cellular details alternative methods that it will employ to
advertise the availability of its services. For example, Highland Cellular will provide notices at
local unemployment, social security, and welfare offices so that unserved consumers can learmn
about Highland Cellular’s service offerings and learn about Lifeline and Linkup discounts.®
Highland Cellular also commits to publicize locally the construction of all new facilities in
unserved or underserved areas so customers are made aware of improved service.”® We find that
Highland Cellular’s certification and its additional commitments to advertise its service offerings
satisfy section 214(e)(1)(B). In addition, as the Commission has stated in prior decisions,
because an ETC receives universal service support only to the extent that it serves customers, we
‘believe that strong economic incentives exist, in addition to the statuto?/ obligation, for an ETC
to advertise its universal service offering in its designated service area.®’

C. Public Interest Analysis

20. We conclude that it is “consistent with the public interest, convenience, and
necessity” to designate Highland Cellular as an ETC for the portion of its requested service area
that is served by the non-rural telephone company, Verizon Virginia. We also conclude that it is
in the public interest to designate Highland Cellular as an ETC in Virginia in the study area
served by the rural telephone company, Burkes Garden and the Bland and Ceres wire centers

‘served by the rural telephone company, United Telephone. In determining whether the public
interest is served, the Commission places the burden of proof upon the ETC applicant. We
conclude that Highland Cellular has satisfied the burden of proof in establishing that its universal
service offering in these areas will provide benefits to rural consumers. We do not designate
Highland Cellular as an ETC, however, for the study area of Verizon South and the Saltville wire

center of United Telephone because we find that Highland Cellular has not satisfied its burden of
proof in this instance. 5L

21.  Non-Rural Study Areas. We conclude that it is “consistent with the public
interest, convenience, and necessity” to designate Highland Cellular as an ETC for the portion of
its requested service area that is served by the norrural telephone company, Verizon Virginia.5?
We note that the Common Carrier Bureau previously found designation of additional ETCs in
areas served by non-rural telephone companies to be per se in the public interest based upon a
demonstration that the requesting carrier complies with the statutory eligibility obligations of
section 214(e)(1) of the Act.5® We do not believe that designation of an additional ETC in a non-
rural telephone company’s study area based merely upon a showing that the requesting carrier

7 Highland Cellular Petition at 9.

58 Highland Cellular November 19 Supplement at 5.

%9 Highland Cellular November 19 Supplement at 5.

80 See Western Wireless Pine Ridge Order, 16 FCC Red at 18137, para. 10.
8! See infra paras. 29-33.

62 See 47 U.S.C. § 214(e)(6). See also Appendix A.

83 See, e.g., Cellco Partnership d/b/a Bell Atlantic Mobile Petition for Designation as an Eligible
Telecommunications Carrier, CC Docket No. 96-45, Memorandum Opinion and Order, 16 FCC Red 39 (Com. Car.
Bur. 2000).
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complies with section 214(e)(1) of the Act will necessarily be consistent with the public interest
in every instance. We nevertheless conclude that Highland Cellular’s public interest showing
here is sufficient based on the detailed commitments Highland Cellular made to ensure that it
provides high quality service throughout the proposed rural and non-rural service areas; indeed,
given our finding that Highland Cellular has satisfied the more rigorous public interest analysis
for certain rural study areas, it follows that its commitments satisfy the public interest
requirements for non-rural areas. * We also note that no parties oppose Highland Cellular’s
request for ETC designation in the study area of this non-rural telephone company. We therefore
conclude that Highland Cellular has demonstrated that its designation as an ETC in the study
area of this nonrrural telephone company, is consistent with the public interest, as required by
section 214(e)(6).%°> We further note that the Joint Board is reviewing whether to modify the
public interest analysis used to designate both non-rural and rural ETCs under section 214(e) of
the Act.®0 The outcome of that proceeding could impact the Commission’s public: interest
analysis for future ETC designations in non-rural telephone company service areas.

22. Rural Study Areas. Based on the record before us, we conclude that grant of this
ETC designation for the requested rural study areas, in part, is consistent with the public interest.
In considering whether designation of Highland Cellular as an ETC will serve the public interest,
we have considered whether the benefits of an additional ETC in the wire centers for which
Highland Cellular seeks designation outweigh any potential harms. We note that this balancing
of benefits and costs 1s a fact-specific exercise. In determining whether designation of a
competitive ETC in a rural telephone company’s service area is in the public interest, we weigh
the benefits of increased competitive choice, the impact of the designation on the universal
service fund, the unique advantages and disadvantages of the competitor’s service offering, any
commitments made regarding quality of telephone service, and the competitive ETC’s ability to
satisfy its obligation to serve the designated service areas within a reasonable time frame. We
recognize that as part of its review of the ETC designation process in the pending proceeding
examining the rules relating to high-cost support in competitive areas, the Commission may
adopt a different framework for the public interest analysis of ETC applications. This Order
does not prejudge the Joint Board’s deliberations in that proceeding and any other public interest
framework that the Commission might ultimately adopt.

23.  Highland Cellular’s universal service offering will provide benefits to customers
in situations where they do not have access to a wireline telephone. For instance, Highland
Cellular has committed to serve residences that do not have access to the public switched
network through the incumbent telephone company.®’ Also, the mobility of Highland Cellular’s
wireless service will provide other benefits to consumers. For example, the mobility of
telecommunications assists consumers in rural areas who often must drive significant distances
to places of employment, stores, schools, and other critical community locations. In addition, the
availability of a wireless universal service offering provides access to emergency services that
can mitigate the unique risks of geographic isolation associated with living in rural

64 See Highland Cellular November 19 Supplement at 1-7.

85 See 47 U.S.C. § 214(e)(6).

86 See Portability Public Notice, 18 FCC Red at 1954-55, para. 33.
87 Highlax}d Cellular November 19 Supplement at 3-4.
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communities.®® Highland Cellular also submits that, because its local calling area is larger than
those of the incumbent local exchange carriers it competes against, Highland Cellular’s
customers will be subject to fewer toll charges.5’

24. We acknowledge arguments made in the record that wireless telecommunication
offerings may be subject to dropped calls and poor coverage. In addition, wireless carriers often
are not subject to mandatory service quality standards. Highland Cellular has committed to
mitigate these concerns. Highland Cellular assures the Commission that it will alleviate dropped
calls by using universal service support to build new towers and facilities to offer better
coverage.”® As evidence of its commitment to high service quality, Highland Cellular has also
committed to comply with the Cellular Telecommunications Industry Association Consumer
Code for Wireless Service, which sets out certain principles, disclosures, and practices for the
provision of wireless service.”' In addition, Highland Cellular has committed to provide the
Commission with the number of consumer complaints per 1,000 handsets on an annual basis.”
Therefore, we find that Highland Cellular’s commitment to provide better coverage to unserved
areas and its other commitments discussed herein adequately address any concerns about the
quality of its wireless service.

25. Although we find that grant of this ETC designation will not dramatically burden
the universal service fund, we are increasingly concerned about the impact on the universal
service fund due to the rapid growth in the nuriiber of competitive ETCs. 3 Specifically,
although competitive ETCs only receive a small percentage of all high-cost universal service
support, the amount of high-cost support distributed to competitive ETCs is growing at a

%8 Highland Cellular Petition at 16 (citing Smith Bagley, Inc., Order, Decision No. 63269, Docket No. T-02556A-99-
0207 (Ariz. Corp. Comm’n Dec. 15, 2001) (finding that competitive entry provides a potential solution to “health

and safety risks associated with geographic isolation”). See also Twelfth Report and Order, 15 FCC Red at 12212,
para. 3.

69 See Highland Cellular Petition at 16, 17; Highland Cellular April 8 Supplement at 1-3.
70 See supra para 17.

"1 Highland Cellular November 19 Supplement, at 1; CTI4, Consumer Code for Wireless Service, available at
http://www.wow-com.com/pdf/The _Code.pdf. Under the CTIA Consumer Code, wireless carriers agree to: (1)
disclose rates and terms of service to customers; (2) make available maps showing where service is generally
available; (3) provide contract terms to customers and confirm changes in service; (4) allow a trial period for new
service; (5) provide specific disclosures in advertising; (6) separately identify carrier charges from taxes on billing
statements; (7) provide customers the right to terminate service for changes to contract terms; (8) provide ready
access to customer service; (9) promptly respond to consumer inquiries and complaints received from government
agencies; and (10) abide by policies for protection of consumer privacy. See id.

2 See infra para. 43 (requesting that Highland Cellular provide consumer complaint data on October 1 of each year).

™ For example, assuming, that Highland Cellular captures each and every customer located in the two affected study
areas, the overall size of the high-cost support mechanisms would not significantly increase because the total amount
of high-cost universal service support available to incumbent carriers in the rural study areas where we grant
Highland Cellular ETC designation is only approximately 0.04 percent of the total high-cost support available to all
ETCs. See Federal Universal Service Support Mechanisms Fund Size Projections for the Fourth Quarter of 2003,
Appendix HC 1 (Universal Service Administrative Company, January 31, 2002) (determining that the total amount
of high-cost universal service support available to incumbent carriers in the affected rural study areas is projected to
be $360,030 out of a total of $857,903,276 in the fourth quarter of 2003). We note, however, in light of the rapid
growth in competitive ETCs, discussed above, comparing the impact of one competitive ETC on the overall fund
may be inconclusive.
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dramatic pace. For example, in the first quarter of 2001, three competitive ETCs received
approximately $2 million or 0.4 percent of high-cost support.”* In the fourth quarter of 2003,
112 competitive ETCs received approximately $32 million or 3.7 percent of high-cost support.”®
This concern has been raised by parties in this proceeding, especially as it relates to the long-
term sustainability of universal service high-cost support. Specifically, Verizon Telephone
Companies (Verizon) argues that the Commission should not rule on the Highland Cellular ETC
petition until after it has had an opportunity to initiate a broader rulemaking on high-cost fund
issues.”® In particular, Verizon contends that the Commission should reexamine the rules
concerning portability of support for ETCs and the designation of ETCs for areas different from
those served by the incumbent LEC.”” We recognize that Verizon raises important issues
regarding universal service high-cost support.”® As discussed above, the Commission has asked
the Joint Board to examine, among other things, the Commission’s rules relating to high-cost
universal service support in service areas in which a competitive ETC is providing service, as
well as the Commission’s rules regarding support for second lines.”” We note that the outcome
of the Commission’s pending proceeding examining the rules relating to high-cost support in
competitive areas could potentially impact, among other things, the support that Highland
Cellular and other competitive ETCs may receive in the future. It is our hope that the
Commission’s pending rulemaking proceeding also will provide a framework for assessing the
overall impact of competitive ETC designations on the universal service mechanisms.

26. We further conclude that designation of Highland Cellular as an ETC in the
Burkes Garden study area and the Bland and Ceres wire centers served by United Telephone
does not create rural creamskimming concerns. As discussed below, however, we conclude that
designation of Highland Cellular as an ETC in the study area of Verizon South and the Saltville
wire center does raise creamskimming and other concerns, and therefore would be inconsistent
with the public interest. Rural creamskimming occurs when competitors serve only the low-cost,
high revenue customers in a rural telephone company’s study area.?? Because Highland Cellular
requests ETC designation in the entire study area of Burkes Garden, designation of Highland .
Cellular as an ETC 1n this portion of its licensed service area does not create creamskimming

74 See Federal Universal Service Support Mechanisms Fund Size Projections for the First Quarter of 2001 (Universal
Service Administrative Company, January 31, 2002)

75 At the same time, we acknowledge that high-cost support to incumbent ETCs has grown significantly in real and
percentage terms over the same period. See generally, Federal-State Joint Board on Universal Service, CC Docket
No. 96-45, Cellular Telecommunications Industry Association’s Comments, filed May 5, 2003.

76 See Verizon Comments at 2.
T See id. at 4.

78 In addition, the Telephone Association of Maine (TAM) filed comments requesting that the Commission use this
proceeding to indicate how wireless ETCs should be regulated by states after receiving ETC designation. See TAM
Comments at 1. Specifically, TAM requests that the Commission expressly designate state commissions as the
appropriate regulatory agencies to oversee consumer protection matters and service offerings supported by universal
service for all ETCs, including wireless carriers. See TAM Comments at 3. We decline to address this issue
because it is outside the scope of the ETC petition.

"9 See Portability Public Notice.

80 Spe 1996 Recommended Decision, 12 FCC Red at 180, para. 172. “Creamskimming” refers to instances in which
a carrier serves only the customers that are the least expensive to serve, thereby undercutting the ILEC’s ability to
provide service throughout the area. See, e.g., Universal Service Order, 12 FCC Rcd at 8881-2, para. 189.
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concerns. We note, however, that because the contours of Highland Cellular’s CMRS licensed
area differ from United Telephone’s and Verizon South’s service areas, Highland Cellular will
be unable to provide facilities-based service to the entire study areas of these two companies. In
this case, however, Highland Cellular commits to provide universal service throughout its
licensed service area.®’ It therefore does not appear that Highland Cellular is deliberately
seeking to enter only certain portions of these companies’ study areas in order to creamskim.

27. At the same time, we recognize that, for reasons beyond a competitive carrier’s
control, the lowest cost portion of a rural study area may be the only portion of the study area
that a wireless carrier is licensed to serve. Under these circumstances, granting a carrier ETC
designation for only its licensed portion of the rural study may have the same effect on the ILEC
as rural creamskimming,.

28. We have analyzed the record before us in this matter and find that, for the study
area of United Telephone, Highland Cellular’s designation as an ETC is unlikely to undercut the
incumbent’s ability to serve the entire study area. Our analysis of the population density of each
of the affected wire centers for United Telephone reveals that Highland Cellular will not be
serving only low-cost areas to the exclusion of high-cost areas. Although there are other factors
that define high-cost areas, a lower population density indicates a higher cost area.®? The
average population density for the United Telephone wire centers for which we grant Highland
Cellular ETC designationis 19.5 persons per square mile and the average population density for
United Telephone’s remaining wire centers is 73.21 persons per square mile.

~ 29.  We conclude, however, that it would not be in the public interest to designate
Highland Cellular as an ETC in the study area of Verizon South.?* Highland Cellular’s licensed

81 See Highland Cellular Petition at 9.

82 See Multi-Association Group (MAG) Plan for Regulation of Interstate Services of Non-Price Cap Incumbent
Local Exchange Carriers and Interexchange Carriers, CC Docket No. 00-256, Second Report and Order and
Further Notice of Proposed Rulemaking, Federal-State Joint Board on Universal Service, CC Docket No. 96-45,
Fifteenth Report and Order, Access Charge Reform for Incumbent Local Exchange Carriers Subject to Rate-of-
Return Regulation, CC Docket No. 98-77, Report and Order, Prescribing the Authorized Rate of Return From
Interstaie Services of Local Exchange Carriers, CC Docket No. 98-166, Report and Order, 16 FCC Red 19613,
19628, para. 28 (2001) (MAG Order), recon. pending (discussing Rural Task Force White Paper# 2 at
http://www.wutc. wa.gov/rtf).

83 } etter from David LaFuria and Steven M. Chemoff, Lukas, Nace, Gutierrez & Sachs to Marlene H. Dortch, FCC,
filed Jan. 23, 2004 (Highland Cellular January 23 Supplement).

8 Verizon opposes the designation of Highland Cellular as an ETC in Verizon South’s study area because, among
other things, Highland Cellular wrongly classified six of the seven wire centers for which it seeks ETC designation
as non-rural and therefore failed to make the necessary showing for ETC designation for these areas. See Verizon
Comments at 2-3. Specifically, because these wire centers are served by rural telephone companies, Verizon notes
that Highland Cellular was required to describe the geographic area for these wire centers for which it seeks ETC
designation and demonstrate that granting ETC status in these areas would serve the public interest. See Verizon
Comments at 3; 47 U.S.C. § 214(e)(6). Inresponse to the arguments raised by Verizon in its comments, Highland
Cellular amended its petition in order to correctly reclassify Verizon South as a rural telephone company. See
Highland Cellular Amendment I at 1-2, revised Exhibit D, and revised Exhibit F. Moreover, Highland Cellular
stated in its amendment that the public interest analysis in its original petition was applicable to the study area of
Verizon South. See Highland Cellular Amendment I at 2. Although we find that Highland’s amendment
sufficiently resolves these specific concerns raised by Verizon, as explained in the text, however, it would not be in
the public interest to designate Highland Cellular as an ETC in Verizon South’s study area.
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CMRS service area covers only certain wire centers in the study area of Verizon South.®® Based
on our examination of the population densities of the wire centers in Verizon South’s study area,
and using the same analysis used by the Commission in the Virginia Cellular Order,t® we find
that designating Highland Cellular as an ETC in Verizon South’s study area would not be in the
public interest.

30. In the Virginia Cellular Order, the Commission granted in part and denied in part
the petition of Virginia Cellular LLC (Virginia Cellular) to be demgnated as an ETC throughout
parts of its licensed service area in the Commonwealth of Virginia.®” In that proceeding,
Virginia Cellular requested ETC designation for the study areas of six rural telephone
companies.®® The Commission found that the designation of Virginia Cellular as an ETC in
certain areas served by five of the six rural telephone companies served the public interest by
promotlng the provision of new technologies to consumers in high-cost and rural areas of
Virginia.®® However, the Commission denied designation of Virginia Cellular as an ETC in one
rural incumbent LEC’s study area because Virginia Cellular would only have served the lowest-
cost, highest-density wire center within the incumbent LEC’s study area.”®

31. In this case, we find that the ETC d651gnat10n of Highland Cellular in the portion
of its licensed service area that covers only certain wire centers of Verizon South raises
creamskimming concerns similar to those identified by the Commission in the Virginia Cellular
Order. We agree with the arguments of Verizon that Highland Cellular should not be allowed to
serve only the low-cost customers in a rural telephone company’s study area.’’ Our analysis of
the population data for each of the affected rural wire centers, including the wire centers in
Verizon South’s study area that are not covered by Highland Cellulai’s licensed service area,
reveals that Highland Cellular would be prlmanly serving customers in the low-cost and high-
density portion of Verizon South’s study area.”? Specifically, although the wire centers in
Verizon South’s study area that Highland Cellular would be able to serve includes two low
density wire centers, approximately 94 percent of Highland Cellular’s potential customers in
Verizon South’s study area would be located in the four highest-density, and thus presumably

85 Verizon South’s study area consists of the Jewell Ridge, Richlands, Bluefield, Pocahontas, Rocky Gap, Tazewell,
Big Prater, Big Rock, Dwight, Grundy, Hurley, Maxie, and Oakwood wire centers. Highland Cellular is licensed to
completely serve the Bluefield, Pocahontas, Rocky Gap, and Tazewell wire centers. In addition, Highland Cellular
is licensed to partially serve the Jewell Ridge and Richlands wire centers. See Highland Cellular Amendment I at
Exhibit F.

8 See Virginia Cellular Order, FCC 03-338, at paras. 33-35.
87 See Virginia Cellular Order, FCC 03-338, at para. 1-2.

8 See Virginia Cellular Order, FCC 03-338, at para. n. 3.

8 See Virginia Cellular Order, FCC 03-338, at para. 29.

% See Virginia Cellular Order, FCC 03-338, at para. 35.

*! Verizon argues that allowing ETCs, such as Highland Cellular, “to receive high cost support by serving only the
lowest cost customers would waste universal service funds, increasing the burden on those who contribute to the
universal service program, and potentially taking funds away from places where the funding is more needed.”
Verizon Comments at 7.

%2 See Virginia Cellular Order, FCC 03-338, at para. 35.
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lowest-cost, wire centers in Verizon South’s study area.”> The population in these four wire
centers represents approximately 42,128 customers. In contrast, the remaining approximately six
percent of Highland Cellular’s potential customers in Verizon South’s study area, which are

located in the two lowest-density, highest—cost wire centers, represent only approximately 2,800
customers.>*

32. As we discussed in the Virginia Cellular Order, when a competitor serves only
the lowest-cost, highest-density wire centers in a study area with widely dlsparate populatlon
densities, the incumbent may be placed at a sizeable unfair d1sadvantage Universal service
support is calculated on a study-area-wide basis. Although Verizon Southdid not take advantage
of the Commission’s disaggregation options to protect against possible uneconomic entry in its
lower cost area,”® we find on the facts here that designating Highland Cellular as an ETC in these
requested wire centers potentially could undermine Verizon South’s ability to serve its entire
study area. Specifically, because Verizon South’s study area includes wire centers with highly
variable population densities, and therefore highly variable cost characteristics, disaggregation
may be a less viable alternative for reducing creamskimming opportunities.®” This problem may
be compounded where the cost characteristics of the incumbent and competitor differ
substantially.”® We therefore reject arguments that incumbents can, in every instance, protect

%3 The four highest-density areas that Highland Cellular proposes to serve are the Tazewell wire center (98 persons
per square mile), the Pocahontas wire center (100 persons per square mile), the Bluefield wire center (101 persons

per square mile), and the Richlands wire center (143 persons per square mile). See Highland Cellular January 14
Supplement.

%4 The Rocky Gap wire center has a population density of 18 persons per square mile and the Jewell Ridge wire
center has a population density of 22 persons per square mile.

%3 See Virginia Cellular Order, FCC 03-338, at para. 35.

%6 In the Rural Task Force Order, the Commission provided incumbent LECs with certain options for disaggregating
their study areas, determining that universal service support should be disaggregated and targeted below the study
area level to eliminate uneconomic incentives for competitive entry caused by the averaging of support across all
lines served by a carrier within its study area. Under disaggregation and targeting, per-line support is more closely
associated with the cost of providing service. There are fewer issues regarding inequitable universal service support
and concerns regarding the incumbent’s ability to serve its entire study area when there is in place a disaggregation
plan for which the per-line support available to a competitive ETC in the wire centers located in “low-cost” zones is
less than the amount a competitive ETC could receive if it served in one of the wire centers located in the *high-
cost” zones. See Federal-State Joint Board on Universal Service, Multi-Association Group (MAG) Plan for
Regulation of Interstate Services of Non-Price Cap Incumbent Local Exchange Carriers and Interexchange
Carriers, Fourteenth Report and Order, Twenty-Second Order on Reconsideration, and Further Notice of Proposed
Rulemaking in CC Docket No. 96-45, and Report and Order in CC Docket No. 00-256, 16 FCC Rcd 11244, para.
145 (2001) (Rural Task Force Order), as corrected by Errata, CC Docket Nos. 96-45, 00-256 (Acc. Pol. Div. rel.
Jun. 1, 2001), recon. pending. Although the deadline (May 15, 2002) for carriers to file disaggregation plans has
passed, the relevant state commission or appropriate regulatory authority may nonetheless require a carrier to
disaggregate, either on its own motion or that of an interested party. See USAC’s website,

http://www.universalservice.org/hc/disaggregation. See also Rural Task Force Order, 16 FCC Red at 11303, para.
147. .

%7 The population densities of the requested Verizon South wire centers are: Rocky Gap (18 persons per square),
Jewell Ridge (22 persons per square mile), Tazewell (98 persons per square mile), Pocahontas (100 persons per
square mile), Bluefield (101 persons per square mile), and Richlands (143 persons per square mile). We note that
these figures do not take into account cost variability within specific wire centers, which may be particularly acute in
rural areas.

98 See Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Montana Universal Service Task
Force’s Reply Comments, filed June 3, 2003, at 8; Federal-State Joint Board on Universal Service, CC Docket No.

(continued....)
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against creamskimming by disaggregating high-cost support to the higher-cost portions of the
incumbent’s study area.

33. Finally, we conclude that designating Highland Cellular as an ETC in a portion of
United Telephone’s Saltville wire center would not serve the public interest. Although the
Wireline Competition Bureau previously designated an ETC for portions of a rural telephone
company’s wire center,'°® we conclude that making designations for a portion of a rural
telephone company’s wire center would be inconsistent with the public interest. In particular, we
conclude, that prior to designating an additional ETC in a rural telephone company’s service
area, the competitor must commit to provide the supported services to customers throughout a
minimum geographic area. A rural telephone company’s wire center is an appropriate minimum
geographic area for ETC designation because rural carrier wire centers typically correspond with
county and/or town lines. We believe that requiring a competitive ETC to serve entire
communities will make it less likely that the competitor will relinquish its ETC designation at a
later date. Because consumers in rural areas tend to have fewer competitive alternatives than
consumers in urban areas, such consumers are more vulnerable to carriers relinquishing ETC
designation. '®! Highland Cellular has stated that, should the Commission impose a requirement
that competitive ETCs serve complete rural telephone company wire centers, it would not seek
designation in the Saltville wire center.'%? We, therefore, do not designate Highland Cellular as
an ETC in the Saltville wire center.

D. Designated Service Area

34. Highland Cellular is designated an ETC in the requested areas served by the norn-
rural telephone company, Verizon Virginia, as listed in Appendix A. We designate Highland
Cellular as an ETC throughout most of its CMRS licensed service area in the Virginia 2 Rural
Service Area.!®® Highland Cellular is designated as an ETC in the area served by the rural
telephone company, Burkes Garden, whose study area Highland Cellular is able to serve
completely, as listed in Appendix B. 104 Subject to the Virginia Commission’s agreement on
redefining the service area of United Telephone, we also designate Highland Cellular as an ETC
for the entire Bland and Ceres wire centers as listed in Appendix C.!% Finally, we do not
designate Highland Cellular as an ETC in the study area served by Verizon South or the Saltville

(...continued from previous page)

96-45, Organization for the Advancement and Promotion of Small Telephone Companies’ Reply Comments, filed
June 3, 2003, at 5.

? See Highland Cellular Reply Comments at 7-8.
190 pCC Holdings ETC Designation Order, 17 FCC Red at paras. 34-35, 37.

191 See In the Matter of 2000 Biennial Regulatory Review Spectrum Aggregation Limits for Commercial Mobile
Radio Services, WT Docket No. 01-14, Report and Order, 16 FCC Rcd 22668, 22684-85, para. 34 (2001).

192 goe Highland Cellular December 12 Supplement at 4. In contrast, Virginia Cellular amended its petition for ETC

designation in the Commonwealth of Virginia to cover the entirety of the Williamsville, Virginia wire center,
although its CMRS licensed service area in Virginia only covered a portion of that wire center. See Virginia
Cellular Order, FCC 03-338, at para. 37.

193 Highland Cellular Petition at 1.
194 See Appendix B.
195 See Appendix C.
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wire center served by United Telephone.

35. We designate Highland Cellular as an ETC in the Bland and Ceres wire centers in
the study area of United Telephone. 196 We find that because the Bland and Ceres wire centers
are low-density, high-cost wire centers, concerns about undermining United Telephone’s ability
to serve the entire study area are minimized. Accordingly, we find that denying Highland
Cellular ETC status for United Telephone’s Bland and Ceres wire centers simply because
Highland Cellular is not licensed to serve the twenty-five remaining wire centers would be
inappropriate. Consequently, we conclude that it is in the public interest to designate Highland
‘Cellular as an ETC in United Telephone’s Bland and Ceres wire centers-and include those wire
centers in Highland Cellular’s service area, as redefined below. '

36. Finally, for the reasons described above, the service area we designate for
Highland Cellular does not contain any portion of Verizon South’s study area or United
Telephone’s Saltville wire center. 107

E. Redefining Rural Company Service Areas

37.  We redefine the service area of United Telephone pursuant to section 214(e)(5).
Consistent with prior rural service area redefinitions, we redefine each wire center in the United
Telephone study area as a separate service area. 1% Our decision to redefine the service area of
United Telephone is subject to the review and final agreement of the Virginia Commission in
accordance with applicable Virginia Commission requirements. Accordingly, we submit our
redefinition proposal to the Virginia Commission and request that it examine such proposal
based on its unique familiarity with the rural areas in question.

38. In order to designate Highland Cellular as an ETC in a service area that is
different from the affected rural telephone company study area, we must redefine the service
areas of the rural telephone company in accordance with section 214(e)(5) of the Act.'?® We
redefine the affected sérvice area only to determine the portions of the rural service area in which
to designate Highland Cellular and future competitive carriers seeking ETC designation in the
same Tural service area.'!® In defining United Telephone’s service area to be different than its

106 We note that the study area of United Telephone is composed of a contiguous block of twenty-eight wire centers
which include the Abingdon, Austinville, Bland, Bristol, Cana, Ceres, Chilhowie, Comers Rock-Elk Creek, Cripple
Creek, Damascus, Fries, Galax, Glade Spring, Gate City, Hillsville, Independence, Konnarock, Laurel Fork, Marion-
Atkins, Meadowview, Mouth of Wilson, Max Meadows, Rich Valley, Rural Retreat, Saltville, Sugar Grove,
Sylvatus, and Wytheville wire centers. See Highland Cellular Amendment I at Exhibit F; Highland Cellular
Amendment II at 1-2. Within this contiguous block, the Bland wire center, Ceres wire center, and a portion of the
Saltville wire center fall within Highland Cellular’s licensed service area, and the remaining twenty-five wire
centers fall outside Highland Cellular’s licensed service area. Highland Cellular Amendment 11 at 2.

197 See supra paras. 29-33.

198 6oe RCC Holdings ETC Designation Order, 17 FCC Red at 23547, para. 37. See also Highland Cellular
Amendment II at 2. Highland Cellular initially requested that that the Commission designate United Telephone’s
Bland, Ceres, and Saltville wire centers as one individual service area. See Highland Cellular Petition at 12.
Highland Cellular subsequently amended its petition to request that each wire center be defined as separate service
areas. See Highland Cellular Amendment II at 2. :

199 See 47 U.S.C. § 214(e)(5).
119 60e 47 U.S.C. § 214(e)(2), (6).
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study area, we are required to act in concert with the relevant state commission, “taking into
account the recommendations” of the Joint Board.'!' The Joint Board’s concerns regarding rural
telephone company service areas as discussed in the 7996 Recommended Decision are as
follows: (1) minimizing creamskimming; (2) recognizing that the Act places rural telephone
companies on a different competitive footing from other LECs; and (3) recognizing the
administrative burden of requiring rural telephone companies to calculate costs at something
other than a study area level.''? We find that the proposed redefinition properly addresses these
concerns.

39. First, we conclude that redefining United Telephone’s service area at the wire
center level should not result in opportunities for creamskimming. We have analyzed the
population densities of the wire centers in United Telephone’s study area where Highland
Cellular will and will not receive support and conclude that this redefinition does not raise
creamskimming concerns.'!* We note that we do not propose redefinition in areas where ETC
designation would potentially undermine the incumbent’s ability to serve its entire study area.
Therefore, we conclude, based on the particular facts of this case, that there is little likelihood of
rural creamskimming effects in redefining the service area of United Telephone.

40. Second, our decision to redefine the service area includes special consideration
for the affected rural carrier. We find no evidence that the proposed redefinition will harm
United Telephone. Although no parties have opposed the specific redefinition of United
Telephone’s service area, Verizon has raised general concerns that the designation of Highland
Cellular as a competitive ETC will result in inefficient investment or will strain the universal
service fund.!'* We find no evidence that the proposed redefinition will harm United
Telephone.'!'> We note that redefining the service area of the affected rural telephone company
will not change the amount of universal service support that is available to the incumbents.

41. Third, we find that redefining United Telephone’s service area as proposed will
not require United Telephone to determine its costs on any basis other than the study area level.
Rather, the redefinition merely enables competitive ETCs to serve areas that are smaller than the
entire ILEC study area. Our decision to redefine the service area does not modify the existing
rules applicable to rural telephone companies for calculating costs on a study area basis, nor, as a
practical matter, the manner in which United Telephone will comply with these rules. Therefore,
we find that the concern of the Joint Board that redefining rural service areas might impose
additional administrative burdens on affected rural telephone companies is not at issue here.

42. In accordance with section 54.207(d) of the Commission’s rules, we submit this
Order to the Virginia Commission,' 16 and request that the Virginia Commission treat this Order
as a petition to redefine a service area under section 54.207(d)(1) of the Commission’s rules.
Highland Cellular’s ETC designation in the service area of United Telephone is subject to the

11 See 47 U.S.C. § 214(e)(5).

112 See 1996 Recommended Decision, 12 FCC Red at 179-80, paras. 172-74.
13 See supra paras. 26-28.

14 See Verizon Comments at 3-5.

115 See supra para. 25.

116 47 CF.R. § 54.207(d).
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Virginia Commission’s review and agreement with the redefinition proposal herein.'!” We find
that thé Virginia Commission is uniquely qualified to examine the proposed redefinition because
~of its familiarity with the rural service area in question. Upon the effective date of the agreement
of the Virginia Commission with our redefinition of the service area of United Telephone, our
designation of Highland Cellular as an ETC in the area served by United Telephone as set forth
herein, shall also take effect. In all other areas for which this Order grants ETC status to
Highland Cellular, as described herein, such designation is effective immediately. If, after its -

- review, the Virginia Commission determines that it does not agree with the redefinition proposal
herein, we will reexamine Highland Cellular’s petition with regard to redefining United
Telephone’s service area.

k. Regulatory Oversight

43.  We note that Highland Cellular is obligated under section 254(e) of the Act to use
high-cost support “only for the provision, maintenance, and upgrading of facilities and services
for which support is intended” and is required under sections 54.313 and 54.314 of the ,
Commission’s rules to certify annually that it is in compliance with this requirement.’'® Separate
and in addition to its annual certification filing under sections 54.313 and 54.314 of our rules,
Highland Cellular has committed to submit records and documentation on an annual basis
detailing its progress towards meeting its build-out plans. ‘Highland Cellular also has committed
to become a signatory to the Cellular Telecommunications Industry Association’s Consumer
Code for Wireless Service and provide the number of consumer complaints per 1,000 mobile
handsets on an annual basis.!'® In addition, Highland Cellnlar will annually submit information
detailing how many requests for service from potential customers were unfulfilled for the past
year.'?® We require Highland Cellular to submit these additional data to the Commission and
USAC on October 1 of each year beginning October 1, 2004.'2! We find that reliance on
Highland Cellular’s commitments is reasonable and consistent with the public interest and the

Act and the Fifth Circuit decision in Texas Office of Public Utility Counsel v. FCC."** We

17 We note that, in the Universal Service Order, the Commission decided to minimize any procedural delays caused
by the need for the federal-state coordination on redefining rural service areas. See Universal Service Order, 12
FCC Red at 8880-1, para. 187. Therefore, the Commission adopted section 54.207 of the Commission’s rules by
which the state commissions may obtain agreement of the Commission when proposing to redefine a rural service
area. Id. at 8881. Similarly, the Commission adopted a procedure in section 54.207 to address the occasions when
the Commission seeks to redefine a rural service area. Id. at 8881, para. 188. The Commission stated that “in
keeping with our intent to use this procedure to minimize administrative delay, we intend to complete consideration
of any proposed definition of a service area promptly.” Id.

118 47 U.8.C. § 254(e); 47 CFR. §§ 54.313, 54.314.
119 See supra para 24; Highland Cellular November 19 Supplement, at 2.
120 Goe sypra para. 16; at 4, Highland Cellular November 19 Supplement at 4, n.7.

12! Highland Cellular’s additional submissions concerning consumer complaints per-1,000 handsets and unfulfilled
service requests will include data from July 1 of the previous calendar year through June 30 of the reporting calendar
year.

122 Toxas Office of Public Utility Counsel v. FCC, 183 F.3d 393, 417-18 (5™ Cir. 1999) In TOPUCv. FCC, the Fifth
Circuit held that that nothing in section 214(e)(2) of the Act prohibits states from imposing additional eligibility
conditions on ETCs as part of their designation process. See id. Consistent with this holding, we find that nothing
in section 214(e)(6) prohibits the Commission from imposing additional conditions on ETCs when such
designations fall under our jurisdiction.
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conclude that fulfillment of these additional reporting requirements will further the
Commission’s goal of ensuring Highland Cellular satisfies its obligation under section 214(e) of
the Act to provide supported services throughout its designated service area. We note that the
Commission may institute an inquiry on its own motion to examine any ETC’s records and
documentation to ensure that the high-cost support it receives is being used “only for the
provision, maintenance, and upgrading of facilities and services” in the areas where it is
designated as an ETC.'?* Highland Cellular will be required to provide such records and
documentation to the Commission and USAC upon request. We further emphasize that if
Highland Cellular fails to fulfill the requirements of the statute, our rules and the terms of this
Order after it begins receiving universal service support, the Commission has authority to revoke
its ETC designation. '** The Commission also may assess forfeitures for violations of
Commission rules and orders.'?’

IV.  ANTI-DRUG ABUSE ACT CERTIFICATION

44, Pursuant to section 5301 of the AntiDrug Abuse Act of 1988, no applicant is eligible
for any new, modified, or renewed instrument of authorization from the Commission, including
authorizations issued pursuant to section 214 of the Act, unless the applicant certifies that neither
it, nor any party to its application, is subject to a denial of federal benefits, including
Commission benefits.'?® Highland Cellular has provided a certification consistent with the
requirements of the Anti- Drug Abuse Act of 1988.'27 We find that Highland Cellular has
satisfied the requirements of the Anti Drug Abuse Act of 1988, as codified in sections 1.2001-
1.2003 of the Commission’s rules.

V. ORDERING CLAUSES

45, Accordingly, IT IS ORDERED that, pursuant to the authority contained in section
214(e)(6) of the Communications Act, 47 U.S.C. § 214(e)(6), Highland Cellular, Inc. IS
DESIGNATED AN ELIGIBLE TELECOMMUNICATIONS CARRIER for portions of its
licensed service area in the Commonwealth of Virginia to the extent described herein.

46. IT IS FURTHER ORDERED that, pursuant to the authority contained in section
214(e)(5) of the Communications Act, 47 U.S.C. § 214(e)(5), and sections 54.207(d) and (e) of
the Commission’s rules, 47 C.F.R. §§ 54.207(d) and (e), the request of Highland Cellular, Inc. to
redefine the service area of United Telephone Company — Southeast Virginia in Virginia to IS.
GRANTED to the extent described herein and SUBJECT TO the agreement of the Virginia State
Corporation Commission with the Commission’s redefinition of the service area. For United
Telephone Company — Southeast Virginia, upon the effective date of the agreement of the
Virginia State Corporation Commission with the Commission’s redefinition of such service area,
this designation of Highland Cellular, Inc. as an ETC for such area as set forth herein shall also
take effect.

123 47 U.S.C. §§ 220, 403; 47 C.F.R. § 54.313, 54.314.

124 See Declaratory Ruling, 15 FCC Red at 15174, para. 15. See also 47 U.S.C. § 254(e).
125 See 47 U.S.C. § 503(b).

126 47 U.S.C. § 1.2002(a); 21 U.S.C. § 862.

127 See Highland Cellular Petition at 19.
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47. IT IS FURTHER ORDERED that, pursuant to the authority contained in section
214(e)(5) of the Communications Act, 47 U.S.C. § 214(e)(5), and sections 54.207(d) and (e) of
the Commission’s rules, 47 C.F.R. §§ 54.207(d) and (e), the request of Highland Cellular, Inc. to
redefine the service area of Verizon-South, Inc. — Virginia in Virginia IS DENIED.

48. IT IS FURTHER ORDERED that a copy of this Memorandum Opinion and Order

SHALL BE transmitted by the Office of the Secretary to the Virginia State Corporation
Commission and the Universal Service Administrative Company.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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APPENDIX A

VIRGINIA NON-RURAL TELEPHONE COMPANY WIRE CENTERS FOR
INCLUSION IN HIGHLAND CELLULAR’S ETC SERVICE AREA

Verizon Virginia Inc.

Honaker (wire center code HNKRVAHK)
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APPENDIX B

VIRGINIA RURAL TELEPHONE COMPANY STUDY AREAS FOR INCLUSION IN
HIGHLAND CELLULAR’S ETC SERVICE AREA

Burkes Garden Telephone Company, Inc. (study area code 190220)
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APPENDIX C

VIRGINIA RURAL TELEPHONE COMPANY WIRE CENTERS
FOR INCLUSION IN HIGHLAND CELLULAR’S ETC SERVICE AREA

United Telephone Company — Southeast Virginia
Bland (wire center code BLNDVAXA)
Ceres (wire center code CERSVAXA)
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STATEMENT OF
COMMISSIONER MICHAEL J. COPPS

Re:  Federal-State Joint Board on Universal Service; Highland Cellular, Inc. Petition

for Designation as an Eligible Telecommunications Carrier in the Commonwealth
of Virginia

The long-term viability of universal service depends on a more rigorous review process
for ETC applications. Today’s decision, like the decision in Virginia Cellular that preceded it,
represents a step in the right direction. During the coming year, as we consider the Joint Board’s
guidance, we need to seize the opportunity to improve it further. We must give serious
consideration to the consequences that flow from using the fund to support several competitors in

truly remote areas. We also need to bear in mind that when we do fund competition, our rules
must provide the right level of support.

I look forward to this important dialogue at the Commission. To keep the country well-
connected, we must ensure that all Americans enjoy comparable services at comparable rates.
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DISSENTING STATEMENT OF
COMMISSIONER KEVIN J. MARTIN

Re: Federal-State Joint Board on Universal Service; Highland Cellular, Inc. Petition for
Designation as an Eligible Telecommunications Carrier In the Commonwealth of
Virginia

Today’s decision designates Highland Cellular, Inc. (Highland Cellular) as an eligible
telecommunications carrier (ETC) in areas served by two rural telephone companies and one
nornrrural telephone company in the Commonwealth of Virginia. The Commission finds the
designation of Highland Cellular as an ETC to be in the public interest and furthers the goals of
universal service by providing greater mobility and a choice of providers in high-cost and rural
areas of Virginia. I object to this Order’s finding that the goals of universal service are to
provide greater mobility and a choice of providers in rural areas. Rather, I believe the main
goals of the universal service program are to ensure that all consumers—including those in high
cost areas have access at affordable rates.

During the past two years, I have continued to express my concerns with the
Commission’s policy of using universal service support as a means of creating “competition” in
high cost areas.! As I have stated previously, I am hesitant to subsidize multiple competitors to
serve areas in which costs are prohibitively expensive for even one carrier. The Commission’s
policy may make it difficult for any one carrier to achieve the economies of scale necessary to
serve all of the customers in rural areas.

I am troubled by today’s decision because we fail to require ETCs to provide the same
type and quality of services throughout the same geographic service area as a condition of
receiving universal service support. In my view, competitive ETCs seeking universal service
support should have the same “carrier of last resort” obligations as incumbent service providers
in order to receive universal service support. Adopting the same “carrier of last resort”
obligation for all ETCs is fully consistent with the Commission’s existing policy of competitive
and technological neutrality amongst service providers.

Today’s decision also fails to require CETCs to provide equal access. Equal access
provides a direct, tangible consumer benefit that allows individuals to decide which long distance
plan, if any, is most appropriate for their needs. As I have stated previously, I believe an equal
" access requirement would allow ETCs to continue to offer bundled local and long distance
service packages, while also empowering consumers with the ability to choose the best calling
plan for their needs.?

! Separate Statement of Commissioner Kevin J. Martin, Multi-Association Group (MAG) Plan for Regulation of
Interstate Services of Non-Price Cap Incumbent Local Exchange Carriers and Interexchange Carriers, Second
Report and Order and Further Notice of Proposed Rulemaking, CC Docket (No. 00-256)(rel. October, 11, 2002).

2 Separate Statement of Commissioner Kevin J. Martin, Federal-State Joint Board on Universal Service, CC
Docket No.96-45, (rel. July 10, 2002); Separate Statement of Commissioner Kevin J. Martin, Federal-State Joint
Board on Universal Service, FCC 03-170, CC Docket No. 96-45, (rel. July 14, 2003).
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The Commission also redefines the service area of United Telephone where Highland
Cellular’s proposed service area does not cover the entire service area of the incumbent rural
telephone company. I am concerned with the redefining of service areas of incumbent rural
telephone companies. I am also concemned that the Commission did not sufficiently consider the

cost data to verify whether or not Highland Cellular is serving only low-cost, high revenue
customers in the rural telephone company’s area.

Finally, I remain concerned that the Commission’s recent decisions on pending CETC
applications may prejudge the Commission’s upcoming decision regarding the framework for
high-cost universal service support. These decisions now provide a template for approving the
numerous CETC applications currently pending at the Commission, and I believe may ultimately
push the Commission to take more aggressive steps to slow the growth of the universal service
fund such as primary line restrictions and caps on the amount of universal service support
available for service providers in rural America.
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SEPARATE STATEMENT OF
COMMISSIONER JONATHAN S. ADELSTEIN

Re:  Federal-State Joint Board on Universal Service; Highland Cellular, Inc., Petition for
Designation as an Eligible Telecommunications Carrier in the Commonwealth of
Virginia

Late last year, I had the opportunity to further outline my thoughts on the Commission’s
eligible telecommunications carrier (ETC) designation process and the role of the public interest
in that process. For the reasons discussed then, I support this Order responding to the petition of
Highland Cellular to be designated as an ETC in the Commonwealth of Virginia. This Order,
along with the recently released Virginia Cellular Order,* marks a significant improvement from
past Commission decisions by more fully embracing the statutory public interest mandate.

Through these orders, we have provided a more stringent examination of the public
interest and acknowledged that competition alone cannot satisfy the public interest analysis.
Instead, we have weighed a variety of factors to assess the overall benefits and costs. We
considered whether the applicant has made a commitment to service quality and will provide
essential services in its community. We have also improved the accountability of the process by
requiring ETCs to submit regularly documentation detailing their progress towards meeting their
build-out plans and other commitments. '

On February 27, 2004, after adoption of this Highland Cellular Order, the Federal-State
Joint Board on Universal Service (Joint Board) released a Recommended Decision that further
clarifies and strengthens the standards for designating ETCs and for assessing the public interest.
I was pleased that the Joint Board recognized that establishing a meaningful public interest test
and providing meaningful guidance on ETC designations will help limit federal universal service
funding to those providers who are committed to serving rural communities. I have been pleased
to hear reports that state commissions and other parties are using the new Virginia Cellular
Order template in many state ETC proceedings. I am also encouraging the FCC and state
commissions to embrace the Joint Board’s approach as soon as possible.

Establishing a more meaningful public interest test is a critical first step in a larger effort to
manage responsibly the growth of the universal service fund overall. I believe there are
constructive actions we can take to make sure our universal service mandate is upheld while still
ensuring that the fund does not grow dramatically. First, reforming the process for designating
ETCs is essential. Second, funding new entrants based on their own costs, rather than the costs
of the incumbent, would more correctly align our rules with the statutory requirement that funds
be used only for the provision, maintenance, and upgrading of facilities and services for which
the support is intended. And third, the Commission should explore frameworks to identify those

! Commissioner Jonathan S. Adelstein, Accessing the Public Interest: Keeping America Well-Connected, Address
Before the 21st Annual Institute on Telecommunications Policy & Regulation (Dec. 4, 2003)
(http://www.fce.gov/commissioners/adelstein/speeches2003.html).

2 Federal-State Joint Board on Universal Service, Virginia Cellular, LLC., Petition Jor Designation as an Eligible
Telecommunications Carrier in the Commonwealth of Virginia, CC Docket No. 96-45, FCC 03-338 (rel. Jan. 22,
2004) (Virginia Cellular Order).
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very high-cost areas where it may be prohibitive to fund more than one ETC. These three key
reforms, if carried out together, would measurably reduce fund growth without shortchanging
Rural America.
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Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of )

)
Federal-State Joint Board on )
Universal Service ) CC Docket No. 96-45

)
Virginia Cellular, LLC )
Petition for Designation as an )
Eligible Telecommunications Carrier )
In the Commonwealth of Virginia )

MEMORANDUM OPINION AND ORDER
Adopted: December 31, 2003 Released: Janpuary 22, 2004

By the Commission: Chairman Powell, Commissioners Abernathy, Copps, and Adelstein issuing
separate statements; Commissioner Martin dissenting and issuing a separate statement.
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I INTRODUCTION

1. In this Order, we grant in part and deny in part, subject to enumerated conditions, the -
petition of Virginia Cellular, LLC (Virginia Cellular) to be designated as an eligible
telecommunications carrier (ETC) throughout its licensed service area in the Commonwealth of
Vlrglnla pursuant to section 214(e)(6) of the Communications Act of 1934, as amended (the
Act).! In so doing, we conclude that Virginia Cellular, a commercial mobile radio service
(CMRS) carrier, has satisfied the statutory eligibility requirements of section 214(e)(1).2
Specifically, we conclude that Virginia Cellular has demonstrated that it will offer and advertise
the services supported by the federal universal service support mechanisms throughout the
designated service area. We find that the de51gnat10n of Virginia Cellular as an ETC in two non- -
rural study areas serves the public interest.> We also find that the designation of Virginia
Cellular as an ETC in areas served by five of the six rural telephone companies serves the public
interest and furthers the goals of universal service. As explained below, with regard to the study
area of NTELOS, we do not find that ETC designation would be in the public interest.

2. Because Virginia Cellular is licensed to serve only part 6f the study area of three of
six incumbent rural telephone companies affected by this designation, Virginia Cellular has
requested that the Commission redefine the service area of each of these rural telephone
companies for ETC designation purposes, in accordance with section 214(e)(5) of the Act.* We
agree to the service area redefinition proposed by Virginia Cellular for the service areas of
Shenandoah and MGW, subject to the agreement of the Virginia State Corporation Commission
(Virginia Commission) in accordance with applicable Virginia Commission requirements.” We
‘find that the Virginia Commission’s first-hand knowledge of the rural areas in question umquely
qualifies it to examine the redefinition proposal and determine whether it should be approved.®

"Virginia Cellular, LLC Petition for Designation as an Eligible Telecommumcat]ons Carrier in the State of Virginia,
filed April 26, 2002 (Virginia Cellular Petition).

247U.5.C. § 214(e)(1).

? Virginia Cellular requests ETC designation in the study areas of the following non-rural telephone companies:
Bell Atlantic and GTE South, Inc. (GTE). Virginia Cellular requests ETC designation in the study areas of the
following rural telephone companies: Shenandoah Telephone Company (Shenandoah), NTELOS Telephone Inc.
(NTELOS, formerly Clifton Forge-Waynesboro Telephone Company), MGW Telephone Company (MGW,
formerly Mountain Grove-Williamsville Telephone Company), New Hope Telephone Company (New Hope), North
River Telephone Cooperative (North River), and Highland Telephone Cooperative (Highland). We note that
although the Virginia Cellular Petition requested ETC designation for the study area served by Central Telephone
Company of Virginia, Virginia Cellular subsequently withdrew its request for ETC designation in Central
Telephone’s study area. See Supplement to Virginia Cellular, LLC Petition for Designation as an Eligible
Telecommunications Carrier in the State of Virginia, filed April 17, 2003 at 1 (Virginia Cellular April 17, 2003
Supplement).

* Virginia Cellular asked the Commission to redefine the service areas of Shenandoah, NTELOS, and MGW. See
Virginia Cellular Petition at 11-12 and Virginia Cellular Reply Comments at 7. See also Virginia Cellular

Amendment to Petition for Designation as an Eligible Telecommunications Carrier, filed October 21, 2002, at 2
(Virginia Cellular Amendment).

3 As discussed below, at this time, we do not designate Virginia Cellular as an ETC in the study area of NTELOS.
See infra paras. 35, 39. Accordingly, we do not find it necessary to redefine the service area of NTELOS.

¢ If the Virginia Commission does not agree to our redefinition of the affected rural service areas, we will reexamine
our decision with regard to redefining these rural service areas.
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Because we do not designate Virginia Cellular as an ETC in NTELOS’ study area, we do not
redefine this service area.

3. Inresponse to a request from the Commission, the Federal-State Joint Board on
Universal Service (Joint Board) is currently reviewing: (1) the Commission’s rules relating to
the calculation of high-cost universal service support in areas where a competitive ETC is
providing service; (2) the Comrmssmn s rules regardmg support for non-primary lines; and (3)
the process for designating ETCs.” Some commenters in that proceeding have raised concerns
about the rapid growth of thh-cost universal service support and the impact of such growth on
consumers in rural areas.® The outcome of that proceeding could potentially impact, among
other things, the support that Virginia Cellular and other competitive ETCs may receive in the
future and the criteria used for continmed eligibility to receive universal service support.

4. While we await a recommended decision from the Joint Board, we acknowledge the
need for a more stringent public interest analysis for ETC designations in rural telephone
company service areas. The framework enunciated in this Order shall apply to all ETC
designations for rural areas pending further action by the Commission. We conclude that the
value of increased competition, by itself, is not sufficient to satisfy the public interest test in rural
areas. Instead, in determining whether designation of a competitive ETC in a rural telephone
company’s service area is in the public interest, we weigh numerous factors, including the
benefits of increased competitive choice, the impact of multiple designations on the universal
service fund, the unique advantages and disadvantages of the competitor’s service offering, any
commitments made regarding quality of telephone service provided by competing providers, and
the competitive ETC’s ability to provide the supported services throughout the designated
service area within a reasonable time frame. Further, in this Order, we impose as ongomg
conditions the commitments Virginia Cellular has made on the record in this proceeding.” These
conditions will ensure that Virginia Cellular satisfies its obligations under section 214 of the Act.
We conclude that these steps are appropriate in light of the increased frequency of petitions for
competitive ETC designations and the potential impact of such designations on consumers in
rural areas.

1. BACKGROUND

A

A. The Act

5. Section 254(e) of the Act provides that “only an eligible telecommunications carrier
designated under section 214(e) shall be eligible to receive specific Federal universal service
support.”’® Pursuant to section 214(e)(1), a common carrier designated as an ETC must offer

7 See Federal-State Joint Board on Universal Service, CC-Docket No. 96-45, Order, FCC 02-307 (rel. Nov. 8, 2002)
(Referral Order); Federal-State Joint Board on Universal Service Seeks Comment on Certain of the Commission’s
Rules Relating to High Cost Universal Service Support and the ETC Process, CC Docket 96-45, 18 FCC Red 1941,
Public Notice (rel. Feb. 7, 2003) (Portability Public Notice).

8 See generally, Federal-State Joint Board on Universal Service, CC Docket No. 96-45, United States Telecom
Association’s Comments, filed May 5, 2003; Federal-State Joint Board on Universal Service, CC Docket No. 96-
435, Verizon’s Comments, filed May 5, 2003.

® See infra para. 46.
Y47 U.8.C. § 254(e).
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and advertise the services supported by the federal universal service mechanisms throughout the
designated service area.’

6. Section 214(e)(2) of the Act gives state commissions the primary responsibility for
performing ETC designations.'> Section 214(6)(6) however, directs the Commission, upon
request, to designate as an ETC *“a common carrier providing telephone exchange service and
exchange access that is not subject to the jurisdiction of a State commission.””> Under section
214(e)(6), the Commission may, with respect to an area served by a rural telephone company,
and shall, in all other areas, designate more than one common carrier as an ETC for a designated
service area, consistent with the public interest, convenience, and necessity, so long as the
requesting carrier meets the requirements of section 214(3)(1) Before designating an
additional ETC for an area served by a rural telephone company, the Commission must
determine that the designation is in the public interest.”

" B. Commission Requirements for ETC Designation and Redefining the Service
Area

7. TFiling Requirements for ETC Designation. An ETC petition must contain the
following: (1) a certification and brief statement of supporting facts demonstrating that the
petitioner is not subject to the jurisdiction of a state commission; (2) a certification that the
petitioner offers or intends to offer all services designated for support by the Commission

~pursuant to section 254(0) (3) a certification that the petitioner.offers or intends to offer the
supported services “either using its own facilities or a combination of its own facilities and resale
of another carrier’s services;” (4) a description of how the petitioner “advertise[s] the availability
of [supported] services and the charges therefor using media of general distribution;” and (5) if
the petitioner is not a rural telephone company, a detailed description of the geo graphlc service
area for which it requests an ETC demgnahon from the Commission.

1 47 U.S.C. § 214(e)(1).

12 47 U.8.C. § 214(e)2). See also Federal-State Joint Board on Universal Service, Promoting Deployment and
Subscribership in Unserved and Underserved Areas, Including Tribal and Insular Areas, CC Docket No. 96-45,
Twelfth Report and Order, Memorandum Opinion and Order, and Further Notice of Proposed Rulemaking, 15 FCC
Red 12208, 12255, para, 93 (2000) (Twelfth Report and Order).

B 47U.S.C. § 214(c)(6). See, e.g., Western Wireless Corporation Petition for Designation as an Eligible
Telecommunications Carrier for the Pine Ridge Reservation in South Dakota, CC Docket No. 96-45, Memorandum
Opinion and Order, 16 FCC Red 18133 (2001) (Western Wireless Pine Ridge Order); Pine Belt Cellular, Inc. and
Pine Belt PCS, Inc., Petition for Designation as an Eligible Telecommunications Carrier, CC Docket No. 96-45,
Memorandum Opinion and Order, 17 FCC Red 9589 (Wireline Comp. Bur. 2002); Corr Wireless Communications,
LLC Petition for Designation as an Eligible Telecommunications Carrier, CC Docket 96-45, Memorandum Opinion
and Order, 17 FCC Red 21435 (Wireline Comp. Bur. 2002). We note that the Wireline Competition Bureau has
delegated authority to perform ETC designations. See Procedures for FCC Designation of Eligible
Telecommunications Carriers Pursuant to Section 214(e)(6) of the Communications Act, Public Notice, 12 FCC Red
22947, 22948 (1997) (Section 214(e)(6) Public Notice). The Wireline Competition Bureau was previously named
the Common Carrier Bureau.

14 47U.8.C. § 214(e)(6).
P d.

18 Section 214(e)(6) Public Notice, 12 FCC Red at 22948-49. See also Federal-State Joint Board on Universal
Service, Western Wireless Corporation Petition for Preemption of an Order of the South Dakota Public Utilities
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8. Twelfth Report and Qrder. On June 30, 2002, the Commission released the Twelfih
Report and Order which, among other things, sets forth how a carrier seeking ETC designation
from the Commission must demonstrate that the state commission lacks jurisdiction to perform
the ETC designation.!” Carriers seeking designation as an ETC for service provided on non-
tribal lands must provide the Commission with an “affirmative statement” from the state
commission or a court of competent jurisdiction that the carrier is not subject to the state
commission’s jurisdiction. '8 The Commission defined an “affirmative statement” as “any duly
authorized letter, comment, or state commission order indicating that [the state commission]
lacks jurisdiction to perform the designation over a particular carrier.””® The requirement to
provide an “affirmative statement” ensures that the state commission has had “a specific
opportunity to address and resolve issues 1nvolv1ng a state commission’s authority under state
law to regulate certain carriers or classes of carriers. 20

9. Redefining a Service Area. Under section 214(e)(5) of the Act, “[i]n the case of an
area served by a rural telephone company, ‘service area’ means such company’s ‘study area’
unless and until the Commission and the States, after taking into account recommendations of a
Federal-State Joint Board instituted under section 410(c), establish a different definition of
service area for such comp.emy.”21 Section 54.207(d) of the Commission’s rules permits the
Commission to initiate a proceeding to consider a definition of a service area that is different
from a rural telephone company s study area as long as it seeks agreement on the new definition
with the applicable state commission.” Under section 54. 207(d)(1), the Commission must
petition a state commission with the proposed definition according to that state commission’s
procedures In that petition, the Commission must provide its proposal for redefining the
. service area and its decision presenting reasons for adopting the new definition, including an
analysis that takes into account the recommendations of the Federal-State Joint Board on
Universal Service (Joint Board).?* When the Joint Board recommended that the Commission
retain the current study areas of rural telephone companies as the service areas for the rural
telephone companies, the Joint Board made the following observations: (1) the potential for
“cream skimming” is minimized by retaining study areas because competitors, as a condition of
eligibility, must provide services throughout the rural telephone company's study area; (2) the
Telecommunications Act of 1996 (1996 Act), in many respects, places rural telephone

Commission, Declaratory Ruling, CC Docket No. 96-45, 15 FCC Red 15168 (2000) (Declaratory Ruling), recon.
pending.

17 See Twelfih Report and Order, 15 FCC Red at 12255-65, paras. 93-114.

'® Id. at 12255, para. 93.

° Id. at 12264, para. 113.

2 d.

N 47U.S.C. § 214(e)(5)-

2 See 47 C.F.R. § 54.207(d). Any proposed definition will not take effect until both the Commission and the state
commission agree upon the new definition. See 47 CF.R. § 54.207(d)(2).

2 See 47 CF.R. § 54.207(d)X1).

2 See id. We note that the Wireline Competition Bureau has delegated authority to redefine service areas. 47
C.F.R. § 54.207(¢).
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companies on a different competitive footing from other local telephone companies; and (3)
there would be an administrative burden imposed on rural telephone companies by requiring
them to calculate costs at something other than a study area level.

C. Virginia Cellular’s Petition

10. On April 26, 2002, Virginia Cellular filed with this Commission a petition pursuant
to section 214(e)(6), seeklng demgnatlon as an ETC throughout its licensed service area in the
Commonwealth of Vlrgmla In its petition, Vlrglma Cellular contends that the Virginia
Commission issued an “affirmative statement” that the Virginia Commission does not have
. jurisdiction to designate a CMRS carrier as an ETC. Accordingly, Virginia Cellular asks the
Commission to exercise jurisdiction and designate Virginia Cellular as an ETC pursuant to
section 214(e)(6).2” Virginia Cellular also maintains that it satisfies the statutory and regulatory

prerequisites for ETC designation, and that designating Virginia Cellular as an ETC serves the
public interest.?®

11. Virginia Cellular also requests the Commission to redefine the service areas of three
rural telephone companies, Shenandoah, NTELOS, and MGW, because it is not permitted under
its current license to provide facilities-based service to the entire study area of each of these
companies.* Vlrglma Cellular states that as a wireless carrier, it is restricted to prowdmg
facilities-based service orily in those areas where it is licensed by the Commission.*® Tt adds that
it is not picking and choosing the “lowest cost exchanges” of the affected rural telephone
companies, but instead is basing its requested ETC area solely on its licensed service area and
proposes to serve the entirety of that area.’ V1rg1ma Cellular contends that the proposed
redefinition of the rural telephone companies’ service areas is consistent with the

recommendations regarding rural telephone company study areas set forth by the Joint Board in
its Recommended Decision.””

2 See Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Recommended Decision, 12 FCC Red
87, 179-80, paras. 172-74 (1996) (1996 Recommended Decision).

% See generally, Virginia Cellular Petition. On May 15, 2002, the Wireline Competition Bureau released a Public
Notice seeking comment on the Virginia Cellular Petition. See Wireline Competition Bureau Seeks Comment on
Virginia Cellular LLC Petition for Designation as an Eligible Telecommunications Carrier in the State of Virginia,
CC Docket No 96-45, Public Notice, 17 FCC Rcd 8778 (Wireline Comp. Bur. 2002); In the Matter of Federal-State
Joint Board on Universal Service, CC Docket 96-45, Comments of Virginia Rural Telephone Companies, filed June .
11, 2002 (Virginia Rural Telephone Companies Comments); In the Matter of Federal-State Joint Board on

Universal Service, CC Docket 96-45, Reply Comments of the National Telecommunications Cooperative
Association, filed June 17, 2002 (NTCA Comments).

7 yirginia Cellular Petition at 3-4.
% 1d. at 1-2,4-9, 14-17.

® Id. at 10-14. See Supplement to Virginia Cellular, LLC Petition for Designation as an Eligible
Telecommunications Carrier in the Commonwealth of Virginia, filed October 11, 2002 at 1-2 (Virginia Cellular
October 11 Supplement) and Virginia Cellular Amendment at 2.

30 Virginia Cellular Petition at 13.
.
32 14, at 12-14. See also 47 U.S.C. § 214(e)(5)-
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1. DISCUSSION

12. After careful review of the record before us, we find that Virginia Cellular has met all
the requirements set forth in section 214(e)(1) and (e)(6) to be designated as an ETC by this
Commission for portions of its licensed service area. First, we find that Virginia Cellular has
demonstrated that the Virginia Commission lacks the jurisdiction to perform the designation and
that the Commission therefore may consider Virginia Cellular’s petition under section 214(e)(6).
Second, we conclude that Virginia Cellular has demonstrated that it will offer and advertise the
services supported by the federal universal service support mechanisms throughout the
designated service area upon designation as an ETC in accordance with section 214(e)(1). In
addition, we find that the designation of Virginia Cellular as an ETC in certain areas served by
rural telephone companies serves the public interest and furthers the goals of universal service by
providing greater mobility and a choice of service providers to consumers in high-cost and rural
areas of Virginia. Pursuant to our authority under section 214(e)(6), we therefore designate
Virginia Cellular as an ETC for parts of its licensed service area in the Commonwealth of
Virginia, as set forth below. As explained below, however, we do not designate Virginia
Cellular as an ETC in the study area of NTELOS.** In areas where Virginia Cellular’s proposed
service areas do not cover the entire study area of a rural telephone company, Virginia Cellular’s
ETC designation shall be subject to the Virginia Commission’s agreement with our new
definition for the rural telephone company service areas. In all other areas, as described herein,
Virginia Cellular’s ETC designation is effective immediately. Finally, we note that the outcome
of the Commission’s pending proceeding before the Joint Board examining the rules relating to
high-cost universal service support in competitive areas could potentially impact the support that
Virginia Cellular and other ETCs may receive in the future.** This Order is not intended to
prejudge the outcome of that proceeding. We also note that Virginia Cellular always has the
option of relinquishing its ETC designation and its corresponding benefits and obligations to the
extent that it is concerned about its long-term ability to provide supported services in the affected
rural study areas.® '

A. Commission Authority to Perform the ETC Designation

13. We find that Virginia Cellular has demonstrated that the Virginia Commission lacks
the jurisdiction to perform the requested ETC designation and that the Commission has authority
to consider Virginia Cellular’s petition under section 214(e)(6) of the Act. Specifically, Virginia
Cellular states that it submitted an application for designation as an ETC with the Virginia
Commission, and on April 9, 2002, the Virginia Commission issued an order stating that it had
not asserted jurisdiction over CMRS carriers.®® In its order, the Virginia Commission directed
Virginia Cellular to file for ETC designation with the FCC.”” Based on this statement by the
Virginia Commission, we find that the Virginia Commission lacks jurisdiction to designate
Virginia Cellular as an ETC and that this Commission has authority to perform the requested

3 See infra paras. 35, 39.

34 See Portability Public Notice, 18 FCC Rcd at 1941.

33 See Declaratory Ruling, 15 FCC Rcd at 15173; see also 47 U.S.C. § 214(e)(4).
3 See Virginia Cellular Petition at 3-4 and Exhibit A.

1.
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ETC designation in the Commonwealth of Virginia pursuant to section 214(e)(6).
B. Offering and Advertising the Supported Services

14. Offering the Services Designated for Support. We find that Virginia Cellular has
demonstrated through the required certifications and related filings, that it now offers, or will
offer upon designation as an ETC, the services supported by the federal universal service support
mechanism. As noted in its petition Virginia Cellular is an “A-Band” cellular carrier for the
Virginia 6 Rural Service Area, serving the counties of Rockingham, Augusta Nelson, and
Highland, as well as the cities of Harrisonburg, Staunton, and Waynesboro Virginia Cellular
states that it currently provides all of the services and functionalities enumerated in sechon
54.101(a) of the Commission’s rules throughout its cellular service area in Virginia.* Virginia
Cellular certifies that it has the capability to offer voice-grade access to the public switched
network, and the functional equivalents to DTMF signaling, single-party service, access to
operator services, access to interexchange serv1ces access to directory assistance, and toll
limitation for qualifying low-income consumers.”! Virginia Cellular also comphes with
applicable law and Commission directives on providing access to emergency services. 2 In
addition, although the Commission has not set a minimum local usage requirement, Virginia
Cellular certifies it will comply with “any and all minimum local usage requirements adopted by
the FCC’_’ and it intends to offer a number of local calling plans as part of its universal service
offering As discussed below, Virginia Cellular has committed to report annually its progress
in achieving its build-out plans at the same time it submlts its annual certification required under
sections 54.313 and 54.314 of the Commlssmn s rules.*

15. Virginia Cellular has also made spec1ﬁc commitments to provide service to
requesting customers in the service areas that it is designated as an ETC. Virginia Cellular states
that if a request is made by a potential customer within its existing network Virginia Cellular
will provide service immediately using its standard customer equ1pment > In instances where a
request comes from a potential customer within Virginia Cellular’s licensed service area but
outside its existing network coverage, it will take a number of steps to provide service that
include determining whether: (1) the requesting customer’s equipment can be modified or
replaced to provide service; (2) a roof-mounted antenna or other equipment can be deployed to
provide service; (3) adjustments can be made to the nearest cell tower to provide service; (4)
there are any other adjustments that can be made to network or customer facilities to provide
service; (5) it can offer resold services from another carrier’s facilities to provide service; and (6)
an additional cell site, cell extender, or repeater can be employed or can bé constructed to

3® 47 U.S.C. § 214(e)(6).

% Virginia Cellular Petition at 1.

“©1d. at 2.

* 4. at 4-8 and Exhibit B.

22 See 47 C.F.R. § 54.101(a)(5); Virginia Cellular Petition at 7.

% J4. at 5-6 and Exhibit B.

# See infra para 46; Virginia Cellular November 12 Supplement at 4.
¥ Id at3.
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provide service.*® In addition, if after following these steps, Virginia Cellular still cannot
provide service, it will notify the requesting party and include that information in an annual
report filed with the Commission detailing how many requests for service were unfulfilled for
the past year.47

16. Virginia Cellular has further committed to use universal service support to further
improve its universal service offering by constructing several new cellular sites in sparsely
populated areas within its licensed service area but outside its existing network coverage.™®
Virginia Cellular estimates that it will construct 11 cell sites over the first year and a half
following ETC designa’tion.49 These 11 cell sites will serve a population of 157,060.° Virginia
Cellular notes that the parameters of its build-out plans may evolve over time as it responds to
consumer demand.”!

17. The Virginia Rural Telephone Companies raise several concerns about Virginia
Cellular’s service offerings. We address each of these concerns below, and in so doing, we
conclude that Virginia Cellular has demonstrated that it will offer the services supported by the
federal universal service support mechanism upon designation as an ETC. Initially, we note that
the Commission has held that to require a carrier to actually provide the supported services
before it is designated an ETC has the effect of prohibiting the ability of prospective entrants
from providing telecommunications service.”” Instead, “a new entrant can make a reasonable
demonstration . . . of its capability and commitment to provide universal service without the
actual provision of the proposed service.”

18. We also reject the argument of the Virginia Rural Telephone Companies that Virginia
Cellular does not offer all of the services supported by the federal universal service support
mechanisms as required by section 214((3)(1)(A),54 Specifically, the Virginia Rural Telephone
Companies claim that Virginia Cellular: (1) has not yet upgraded from analog to digital and until

% Id. at 3-4.
Y I1d at 4.
8 Id. at 4-5.

# Id. at 4-5 and Attachment. For purposes of this analysis, we exclude Virginia Cellular’s proposed cell site in
Crimora, Augusta County, Virginia, which would be located in the study area of NTELOS. As discussed above, we
deny Virginia Cellular’s request for ETC designation in the NTELOS study area.

0 1d. Virginia Cellular estimates the populations covered by these cell sites as follows: Hinton (population of
65,027), North Harrisonburg (population of 52,750), Churchville (population of 5,865), Spottswood (population of
7,114), Central Nelson (population of 9,354), Middlebrook (population of 4,749), Bergton (population of 2,987),
Afton (population of 7,064), McDowell (population of 731), Mustoe (population of 1,094), and West Augusta
(population of 325). Id. at 5 and Attachment.

S Id at5.

32 See Declaratory Ruling, 15 FCC Rcd at 15173-74, paras. 12-14. In the Declaratory Ruling, the Commission
stated that “a new entrant cannot reasonably be expected to be able to make the substantial financial investment
required to provide the supported services in high-cost areas without some assurance that it will be eligible for
federal universal service support.” Id. at 15173, para. 13.

3 Id. at 15178, para. 24.

3 See Virginia Rural Telephone Companies Comments at 4-6.
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this happens, Virginia Cellular cannot effectively implement E-911 or the Communications
Assistance for Law Enforcement Act (CALEA); (2) offers no local usage; (3) has stated that its
customers will not have equal access to interexchange carriers; (4) states only that it will
participate “as required” with respect to Lifeline service; and (5) has wireless signals that are

sporadic or unavailable in some of the mountainous regions that Virginia Cellular proposes to .
55
serve.

19. We find that Virginia Cellular’s commitment to provide access to emergency services
is sufficient. Virginia Cellular states that it is in compliance with state and federal 911 and E-
911 mandates and is upgrading from analog to digital technology Virginia Cellular states that
it is implementing Phase I E-911 services in those areas where local governments have

developed E-911 functionality and that upon designation as an ETC, it will be able to effectively
implement E-911. 37

20. We find sufficient Virginia Cellular’s showing that it will offer minimum local usage
as part of its universal service offering. Therefore, we reject the Virginia Rural Telephone
Companies’ claim that Vlrglma Cellular should be denied ETC designation because it does not
currently offer any local usage.*® Although the Commission did not set a minimum local usage
requlrement in the Universal Service Order, it determined that ETCs should provide some
minimum amount of local usage as part of their "basic service' package of supported services.”
Virginia Cellular states that it will comply with any and all minimum local usage requirements
adopted by the FCC.% 1t adds that it will meet the local usage requlrements by including a
variety of local usage plans as part of a universal service offering.5! In addition, Virginia
Cellular states that its current rate plans include access to the local exchange network, and that
many plans include a large volume of minutes. 62 Accordingly, we find that Virginia Cellular’s
commitment to provide local usage is Sufﬁment

21. We reject the Virginia Rural Telephone Companies’ claim that ETC designation
should be denied because Virginia Cellular’s customers will not have equal access to

% Id. at 5-6.

% See Supplement to Virginia Cellular, LLC Petition for Designation as an ETC in the Commonwealth of Virginia,

filed October 3, 2002 at 3-4 (Virginia Cellular October 3 Supplement); Virginia Cellular October 11 Supplement at
3.

5T See Virginia Cellular Reply Comments at 3.
%% Virginia Rural Telephone Companies Comments at 5.

* See Federal-State Joint Board on Universal Service, Report and Order, CC Docket No, 96-45, 12 FCC Red 8776,
8813, para. 67 (1997) (Universal Service Order) (subseq. history omitted). Although the Commission's rules define
"ocal usage" as "an amount of minutes of use of wire center service, prescribed by the Commission, provided free
of charge to end users," the Commission has not specified a number of minutes of use. See 47 CF.R. §
54.101(a)(2). See also Federal-State Joint Board on Universal Servite, Recommended Decision, CC Docket No.
96-45, FCC 02J-1 (rel. Jul. 10, 2002) (Supported Services Recommended Decision).

5 Virginia Cellular Petition at 5-6.
' 1d. at 6.
&2 Virginia Cellular Reply Cormments at 4.

10
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interexchange carriers.® Section 54.101(a)(7) of the rules states that one of the supported
services is access to interexchange services, not equal access to those services.® Virginia
Cellular states that it provides access to interexchange services.® Accordingly, we find
sufficient Virginia Cellular’s showing that it will offer access to interexchange services.

22. We find that Virginia Cellular’s commitment to participate in the Lifeline and Linkup
programs is sufficient. In its petition, Virginia Cellular states that it currently has no Lifeline
customers, and upon designation as an ETC, it will participate in Lifeline as required.66 Virginia
Cellular also states that it will advertise the availability of Lifeline service to its customers.%’
Although Virginia Cellular does not currently advertise Lifeline to its customers, we note that the
advertising rules for Lifeline and Linkup services apply only to already-designated ETCs.%
Thus, we find sufficient Virginia Cellular’s commitment to participate in Lifeline and Linkup.

23. Although the Virginia Rural Telephone Companies claim that Virginia Cellular’s
wireless signals are sporadic in certain areas, we find that the existence of so-called “dead spots”
in Virginia Cellular’s network does not preclude us from designating Virginia Cellular as an
ETC. The Commission has already determined that a telecommunications carrier’s inability to
demonstrate that it can provide ubiquitous service at the time of its request for designation as an
ETC should not preclude its designation as an ETC.® Moreover, as stated above, Virginia
Cellular has committed to improve its network.” In addition, the Commission’s rules
- acknowledge the existence of dead spots.71 “Dead spots” are defined as “[s]Jmall areas within a
service area where the field strength is lower than the minimum level for reliable service.””?
Section 22.99 of the Commission’s rules states that “[s]ervice within dead spots is presumed.””?
Additionally, the Commission's rules provide that "cellular service is considered to be provided
in all areas, including dead spots . . . "™ Because “dead spots” are acknowledged by the
Commission’s rules, we are not persuaded by the Virginia Rural LECs that the possibility of

% Virginia Rural Telephone Companies Comments at 5.

8% 47 C.F.R. §54.101(2)(7). We note that in July 2002, four members of the Joint Board recommended adding equal
access as a supported service. See Supported Services Recommended Decision, at paras. 75-86. In July 2003, the
Commission decided to defer consideration of this issue pending resolution of the Commission’s proceeding
examining the rules relating to high-cost universal service support in competitive areas. See Federal-State Joint
Board on Universal Service, CC Docket No. 96-45, Order and Order on Reconsideration, 18 FCC Red 15,090,
15,104, para. 33 (2003).

% Virginia Cellular Reply Comments at 4-5.

8 Virginia Cellular Petition at 8.

%7 Virginia Cellular Reply Comments at 5.

58 See Twelfth Report and Order, 15 FCC Red at 12249-50, para. 76-80.
% See Declaratory Ruling, 15 FCC Red at 15175, para. 17.

™ See supra para. 16; Virginia Cellular Petition at 2, 17 and Virginia Cellular October 3 Supplement at 2, Virginia
Cellular November 12 Supplement at 4-5 and Attachment.

™ See 47 C.FR. § 22.99.

2 1d.

BId.

™ See 47 CF.R. § 22.911(b).

11
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dead spots demonstrates that Virginia Cellular is not w1111ng or capable of providing acceptable
levels of service throughout its service area.

24. Offering the Supported Services Using a Carrier’s Own Facilities. Virginia Cellular
has demonstrated that it satisfies the requirement of section 214(e)(1)(A) that it offer the
supported services using either its own facilities or a combination of its own facilities and resale
of another carrier’s services.”” Virginia Cellular states that it intends to provide the supported
services using its cellular network infrastructure, which includes “the same antenna, cell-site,
tower, trunking, mobile switching, and interconnection facilities used by the company to serve its
existing conventional mobile cellular service customers. *78 We find that this certification is
sufficient to satisfy the facilities requirement of section 214(e)(1)(A).

25. Advertising the Supported Services. We conclude that Virginia Cellular has
demonstrated that it satisfies the requirement of section 214(e)(1)(B) to advertise the availability
of the supported services and the charges therefor using media of general distribution.”” Virginia
Cellular certifies that it “will use media of general distribution that it currently employs to
advertise its universal service offerings throughout the service areas designated by the
Commission.””® In addition, Virginia Cellular details alternative methods that it will employ to
advertise the availability of its services. For example, Virginia Cellular will provide notices at
local unemployment, social security, and welfare offices so that unserved consumers can learn
about Virginia Cellular’s service offerings and learn about Lifeline and Linkup discounts.”
Virginia Cellular also commits to publicize locally the construction of all new fac111t1es n
unserved or underserved areas so customers are made aware of improved service.® We find that
Virginia Cellular’s certification and its additional commitments to advertising its service
offerings satisfy section 214(e)(1)(B). In addition, as the Commission has stated in prior
decisions, because an ETC receives universal service support only to the extent that it serves
customers, we believe that strong economic incentives exist, in addition to the statutory
obligation, for an ETC to advertise its universal service offering in its designated service area.?!

C. Public Interest Analysis

26. We conclude that it is “consistent with the public interest, convenience, and
necessity” to designate Virginia Cellular as an ETC for the portion of its requested service area
that is served by the non-rural telephone companies Bell Atlantic and GTE South, Inc. We also
conclude that it is in the public interest to designate Virginia Cellular as an ETC in, Virginia in
the study areas served by five of the six affected rural telephone companies. In determining
whether the public interest is served, the Commission places the burden of proof upon the ETC
applicant. We conclude that Virginia Cellular has satisfied the burden of proof in establishing

347 U.8.C. § 214(e)(1)(A).

" Virginia Cellular Petition at 9.

7 47U.S.C. § 214(e)(1)(B).

" Virginia Cellular Petition at 9.

" Virginia Cellular November 12 Supplement at 5.

1

8 See Pine Ridge Order, 16 FCC Rcd at 18137, para. 10.
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that its universal service offering in these areas will provide benefits to rural consumers. We do
not designate Virginia Cellular as an ETC, however, for the study area of NTELOS because we
find that Virginia Cellular has not satisfied its burden of proof in this instance.®

27. Non-Rural Study Areas. We conclude that it is “consistent with the public interest,
convenience, and necessity” to designate Virginia Cellular as an ETC for the portion of its
requested service area that is served by the non-rural telephone companies of Bell Atlantic and
GTE South.® We note that the Bureau previously has found designation of additional ETCs in
areas served by non-rural telephone companies to be per se in the public interest based upon a
demonstration that the requesting carrier complies with the statutory eligibility obligations of
section 214(e)(1) of the Act.** We do not believe that designation of an additional ETC in a non-
rural telephone company’s study area based merely upon a showing that the requesting carrier
complies with section 214(e)(1) of the Act will necessarily be consistent with the public interest
in every instance. We nevertheless conclude that Virginia Cellular’s public interest showing
here is sufficient based on the detailed commitments Virginia Cellular made to ensure that it
provides high quality service throughout the proposed rural and non-rural service areas; indeed,
given our finding that Virginia Cellular has satisfied the more rigorous public interest analysis
for the rural study areas, it follows that its commitments satisfy the public interest requirements
for non-rural areas. ® We also note that no parties oppose Virginia Cellular’s request for ETC
designation in the study areas of these non-rural telephone companies. We therefore conclude
that Virginia Cellular has demonstrated that its designation as an ETC in the study areas of these
non-rural telephone companies, is consistent with the public interest, as required by section

'214(6)(6).86 We further note that the Joint Board is reviewing whether to modify the public
interest analysis used to designate ETCs in both rural and non-rural carrier study areas under
section 214(e) of the Act.®” The outcome of that proceeding could impact the Commission’s
public interest analysis for future ETC designations in non-rural telephone company service
areas.

28. Rural Study Areas. Based on the record before us, we conclude that grant of this
ETC designation for the requested rural study areas, in part, is consistent with the public interest.
In considering whether designation of Virginia Cellular as an ETC will serve the public interest,
we have considered whether the benefits of an additional ETC in the wire centers for which
Virginia Cellular seeks designation outweigh any potential harms. We note that this balancing of
benefits and costs is a fact-specific exercise. In determining whether designation of a
competitive ETC in a rural telephone company’s service area is in the public interest, we weigh
the benefits of increased competitive choice, the impact of the designation on the universal
service fund, the unique advantages and disadvantages of the competitor’s service offering, any

82 See infra para. 35.
B See 47 U.S.C. § 214(e)(6). See also Appendix A.

¥ See, e.g., Cellco Partnership d/b/a Bell Atlantic Mobile Petition for Designation as an Eligible
Telecommunications Carrier, CC Docket No. 96-45, Memorandum Opinion and Order, 16 FCC Red 39 (Com. Car.
Bur. 2000).

¥ See Virginia Cellular November 12 Supplement at 4-5, Attachment; infi-a para. 28.
¥ See 47 U.S.C. § 214(c)(6).
¥7 See Portability Public Notice, 18 FCC Red at 1954-55, para. 33.
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commitments made regarding quality of telephone service, and the competitive ETC’s ability to
satisfy its obligation to serve the designated service areas within a reasonable time frame. We
recognize that as part of its review of the ETC designation process in the pending proceeding
examining the rules relating to high-cost support in competitive areas, the Commission may
adopt a different framework for the public interest analysis of ETC applications. This Order
does not prejudge the Joint Board’s deliberations in that proceeding and any other public interest
framework that the Commission might ultimately adopt.

29.  Virginia Cellular’s untversal service offering will provide benefits to customers in'
situations where they do not have access to a wireline telephone. For instance, Virginia Cellular
- has committed to serve residences to the extent that they do not have access to the public
switched network through the incumbent telephone company.® Also, the mobility of Virginia
Cellular’s wireless service will provide other benefits to consumers. For example, the mobility
of telecommunications assists consumers in rural areas who often must drive significant
distances to places of employment, stores, schools, and other critical community locations. In
addition, the availability of a wireless universal service offering provides access to emergency
services that can mitigate the unique risks of geographic isolation associated with living in rural
communities.® Virginia Cellular also submits that, because its local calling area is larger than
those of the incumbent local exchange carriers it competes against, Virginia Cellular’s customers
will be subject to fewer toll charges.”®

30.  We acknowledge arguments made in the record that wireless telecommunications
offerings may be subject to dropped calls and poor coverage.”’ Parties also have noted that
wireless carriers often are not subject to mandatory service quality standards.* Virginia Cellular
has committed to mitigate these concerns. Virginia Cellular assures the Commission that it will
alleviate dropped calls by using universal service support to build new towers and facilities to
offer better coverage.93 As evidence of its commitment to high service quality, Virginia Cellular
has also committed to comply with the Cellular Telecommunications Industry Association
Consumer Code for Wireless Service, which sets out certain principles, disclosures, and practices
for the provision of wireless service.”® In addition, Virginia Cellular has committed to provide

8 Virginia Cellular November 12 Supplement at 3-4. According to Virginia Cellular, 11 out of 12 of its proposed
cell sites contain some area that is unserved by Virginia Cellular’s facilities and/or wireline networks. See id. at 3;
but see Virginia Rural Telephone Companies Comments at 3 (stating that there is an incumbent ETC in all the areas
where Virginia Cellular seeks ETC designation).

¥ Virginia Cellular Petition at 16 (citing Smith Bagley, Inc., Order, Decision No. 63269, Docket No. T-02556A-99-
0207 (Ariz. Corp. Comm’n Dec. 15, 2001) (finding that competitive entry provides a potential solution to “health

and safety risks associated with geographic isolation™). See also Twelfth Report and Order, 15 FCC Red at 12212,
para.3.

% See Virginia Cellular Petition at 17; Virginia Cellular A]')H-] 3 Supplement at 1-2..

91 See e.g., Virginia Rural Telephone Companies Comments at 6; 12 Va. Admin. Code § 5-400-80.
%2 See Virginia Rural Telephone Companies Comments at 6; 12 Va. Admin. Code § 5-400-80.

%5 See Virginia Cellular November 12 Supplement at 1.

% Id.; CTIA, Consumer Code for Wireless Service, available at hitp://www.wow-com.com/pdf/The_Code.pdf.
‘Under the CTIA Consumer Code, wireless carriers agree to: (1) disclose rates and terms of service to customers; (2)
make available maps showing where service is generally available; (3) provide contract terms to customers and
confirm changes in service; (4) allow a trial period for new service; (5) provide specific disclosures in advertising;
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the Commission with the number of consumer complaints per 1,000 handsets on an annual
basis.”® Therefore, we find that Virginia Cellular’s commitment to provide better coverage to
unserved areas and its other commitments discussed herein adequately address any concerns
about the quality of its wireless service.

31. Although we find that grant of this ETC designation will not dramatically burden the
universal service fund, we are increasingly concerned about the impact on the universal service
fund due to the rapid growth in high-cost support distributed to competitive ETCs.*®
Specifically, although competitive ETCs only receive a small percentage of all high-cost
universal service support, the amount of high-cost support distributed to competitive ETCs is
growing at a dramatic pace. For example, in the first quarter of 2001, three competitive ETCs
received approximately $2 million or 0.4 percent of high-cost support.”’ In the fourth quarter of
2003, 112 competitive ETCs are projected to receive approximately $32 million or 3.7 percent of
high-cost support.”® This concern has been raised by parties in this proceeding, especially as it
relates to the long-term sustainability of universal service high-cost support. Specifically,
commenters argue that designation of competitive ETCs will place significant burdens on the
federal universal service fund without any corresponding benefits.” We recognize these
commenters raise important issues regarding universal service support. As discussed above, the
Commission has asked the Joint Board to examine, among other things, the Commission’s rules
relating to high-cost universal service support in service areas in which a competitive ETC is
providing service, as well as the Commission’s rules regarding support for second lines.'® We
note that the outcome of the Commission’s pending proceeding examining the rules relating to

(6) separately identify carrier charges from taxes on billing statements; (7) provide customers the right to terminate
service for changes to contract terms; (8) provide ready access to customer service; (9) promptly respond to
consumer inquiries and complaints received from government agencies; and (10) abide by policies for protection of
consumer privacy. See id.

% See infi-a para. 46 (requesting that Virginia Cellular provide consumer complaint data on October 1 of each year).

% For example, assuming, that Virginia Cellular captures each and every customer located in the five affected rural
study areas, the overall size of the high-cost support mechanisms would not significantly increase because the total
amount of high-cost universal service support available to incumbent carriers in the rural study areas where we grant
Virginia Cellular ETC designation is only approximately 0.105% percent of the total high-cost support available to
all ETCs. See Federal Universal Service Support Mechanisms Fund Size Projections for the Fourth Quarter of 2003,
Appendix HC 1 (Universal Service Administrative Company, August 1, 2003) (determining that the total amount of
high-cost universal service support available to incumbent carriers in the affected rural study areas is projected to be
$899,706 out of a total of $857,903,276 in the fourth quarter of 2003). We note, however, in light of the rapid
growth in competitive ETCs, comparing the impact of one competitive ETC on the overall fund may be
inconclusive. We hope that the Joint Board will speak to this issue in the proceeding addressing rules relating to
high-cost support in competitive areas.

°7 See Federal Universal Service Support Mechanisms Fund Size Projections for the First Quarter of 2001 (Universal
Service Administrative Company, Jan. 31, 2002).

% Federal Universal Service Support Mechanisms Fund Size Projections for the Fourth Quarter of 2003 (Universal
Service Administrative Company, Aug. 1, 2003). At the same time, we recognize that high-cost support to
incumbent ETCs has grown significantly in real and percentage terms over the same period. See generally, Federal-
State Joint Board on Universal Service, CC Docket No. 96-45, Cellular Telecornmunications Industry Association’s
Comments, filed May 5, 2003.

% See Virginia Rural Telephone Companies Comments at 2-4; NTCA Comments at 2-4, 8-9.
19 See Portability Public Notice.
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high-cost support in competitive areas could potentially impact, among other things, the support
that Virginia Cellular and other competitive ETCs may receive in the future. It is our hope that
the Commission’s pending rulemaking proceeding also will provide a framework for assessing

- the overall impact of competitive ETC designations on the universal service mechanisms.

32. Additionally, we conclude that, for most of the rural areas in which Virginia Cellular
seeks ETC designation, such designation does not raise the rural creamskimming and related
concerns alleged by commenters.'®? Rural creamskimming occurs when competitors seek to
serve only the low-cost, high revenue customers in a rural telephone company's study area. 12 1
this case, because the contour of its CMRS licensed area differs from the existing rural telephone
companies’ study areas, Virginia Cellular will be unable to provide facilities-based service to the
entirety of the study areas of three of the six affected rural telephone companies - Shenandoah,
MGW, and NTELOS. Generally, a request for ETC designation for an area less than the entire
study area of a'rural telephone company might raise concerns that the petitioner intends to
creamskim in the rural study area.'®® In this case, however, Virginia Cellular commits to provide
universal service throughout its licensed service area.'® It therefore does not appear that
Virginia Cellular is deliberately seeking to enter only certain portions of these companies’ study
areas in order to creamskim.

33. At the same time, we recognize that, for reasons beyond a competitive carrier’s
control, the lowest cost portion of a rural study area may be the only portion of the study area
that a wireless carrier’s license covers.'® Under these circumstances, granting a carrier ETC

designation for only its licensed portion of the rural study area may have the same effect on the
ILEC as rural creamskimming. :

34. We have analyzed the record before us in this matter and find that, for the study areas
of Shenandoah and MGW, Virginia Cellular’s designation as an ETC is unlikely to undercut the
incumbents’ ability to serve the entire study area. Our analysis of the population density of each
of the affected wire centers reveals that, for the study areas of MGW and Shenandoah, Virginia
Cellular will not be serving only low-cost areas to the exclusion of high-cost areas.'’ Although

101 6o NTCA Comments at 5-6; see also Virginia Rural Telephone Companies Comments at 11.

192 See 1996 Recommended Decision, 12 FCC Red at 180, para. 172. “Creamskimming” refers to the practice of
targeting only the customers that are the least expensive to serve, thereby undercutting the ILEC’s ability to provide
service throughout the area. See, e.g., Universal Service Order, 12 FCC Rcd at 8881-2, para. 189.

193 See 1996 Recommended Decision, 12 FCC Red at 180, para. 172 (stating that potential creamskimming is
minimized when competitors, as a condition of eligibility for universal service support, must provide services
throughout a rural telephone company's study area).

104 See Virginia Cellular Petition at 2, 13.
105 6oe NTCA Comments at 5.

1% The Virginia Rural Telephone Companies express concerns about use of the term “wire center” versus
“gxchange” as the relevant area designated for support. See Virginia Rural Telephone Companies November 8,
2002 ex parte (stating that, in Virginia, the defined area for regulatory purposes is “exchange™). Virginia Cellular
responded that the rural ILEC exchanges in Virginia contain a single wire center and therefore use of the term “wire
center” is synonymous with “exchange.” See Virginia Cellular November 20 Supplement at 2. The Virginia Rural
Telephone Companies also state “generally, in rural companies there is one wire center per exchange.” See Virginia
Rural Telephone Companies November 8 ex parte. We note that the Comumission has historically viewed high cost

16



Federal Communications Commission FCC 03-338

there are other factors that define high-cost areas, a low population density typically indicates a
high-cost area.'”” Our analysis of population density reveals that Virginia Cellular is serving not
only the lower cost, higher density wire centers in the study areas of MGW and Shenandoah.'®
The population density for the Shenandoah wire center for which Virginia Cellular seeks ETC
designation is approximately 4.64 persons per square mile and the average population density for
Shenandoah’s remaining wire centers is approximately 53.62 persons per square mile.'” The .
average population density for the MGW wire centers for which Virginia Cellular seeks ETC
designation is approximately 2.30 persons per square mile and the average population density for

MGW?’s remaining wire centers is approximately 2.18 persons per square mile.

35. We conclude, however, for the following reasons, that it would not be in the public
interest to designate Virginia Cellular as an ETC in the study area of NTELOS. Virginia
Cellular’s licensed CMRS area covers only the Waynesboro wire center in NTELOS” study area.
Based on our examination of the population densities of the wire centers in NTELOS’ study area,
we find that Waynesboro is the lowest-cost, highest-density wire center in the study area of
NTELOS, and that there is a great disparity in density between the Waynesboro wire center and
the NTELOS wire centers outside Virginia Cellular’s service area. The population density in the
Waynesboro wire center is approximately 273 persons per square mile, while the average
population density of the remaining wire centers in NTELOS’ study area is approximately 33

support in terms of wire centers. See, e.g., 47 U.S.C. § 54.309. Thus, consistent with our tules, hereinafter in this
order, we will discuss support in terms of wire centers.

17 See Multi-Association Group (MAG) Plan for Regulation of Interstate Services of Non-Price Cap Incumbent
Local Exchange Carriers and Interexchange Carriers, CC Docket No. 00-256, Second Report and Order and
Further Notice of Proposed Rulemaking, Federal-State Joint Board on Universal Service, CC Docket No. 96-45,
Fifteenth Report and Order, Access Charge Reform for Incumbent Local Exchange Carriers Subject to Rate-of-
Return Regulation, CC Docket No. 98-77, Report and Order, Prescribing the Authorized Rate of Return From
Interstate Services of Local Exchange Carriers, CC Docket No. 98-166, Report and Order, 16 FCC Red 19613,
para. 28 (2001) (MAG Order), recon. pending (discussing Rural Task Force White Paper 2 at
<http://www.wutc.wa.gov/rtf>) (stating that “[r]ural carriers generally serve more sparsely populated areas and
fewer large, high-volume subscribers than non-tural carriers” and that “[t]he isolation of rural carrier service areas
creates numerous operational challenges, including high loop costs, high transportation costs for personnel,
equipment, and supplies, and the need to invest more resources to protect network rehiability”).

1% See Virginia Cellular October 29 Supplement. We note that the Virginia Rural Telephone Companies object to
accuracy of the population density data submitted by Virginia Cellular. Rather than submitting different population
density data, however, the Virginia Rural Telephone Companies submitted line count data. See Virginia Rural
Telephone Companies November 8 ex parte. Virginia Cellular’s response is that it calculated population density
using the software program Exchange Plus by Maplnfo, which allows a user to “simultaneously query an ILEC’s
exchange and the Census Bureau population database.” See Virginia Cellular November 20 Supplement. Virginia
Cellular asserts that this software is commonly used in the telecommunications industry and yields accurate data. Id.
Our review of the line count data submitted by the Virginia Rural Telephone Companies reveals that Virginia
Cellular will be serving many of the high-cost, low-density wire centers in the study areas of MGW and
Shenandoah. Accordingly, this line count analysis is consistent with the population density analysis that was based
on data submitted by Virginia Cellular. ’

19 See Virginia Cellular October 29 Supplement.

1% See id. Although the average population density of the MGW wire centers which Virginia Cellular proposes to
serve is slightly higher than the average population density of MGW’s remaining wire centers, the amount of this
difference is not significant enough to raise creamskimming concerns. We also note that there is very little disparity
between the population densities of the wire centers in the MGW study area.
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persons per square mile.'"" Universal service support is calculated on a study-area-wide basis.

Although NTELOS did not take advantage of the Commission’s dlsaggregatlon options to
protect against possible uneconomic entry in its lower-cost area,''* we find on the facts here that
designating Virginia Cellular as an ETC only for the Waynesboro wire center could potentially
significantly undermine NTELOS’ ability to serve its entire study area. The widely disparate
population densities in NTELOS’ study area and the status of Waynesboro as NTELOS” sole
low-cost, high-density wire center could result in such an ETC designation placing NTELOS at a
sizeable unfair competitive disadvantage In addition, we believe that, if NTELOS had
disaggregated, the low costs of service in the Waynesboro W1re center would have resulted in
little or no universal service support targeted to those lines.'”® Therefore, our decision not to
designate Virginia Cellular as an ETC in the study area of NTELOS is unlikely to impact
consumers in the Waynesboro wire center because Virginia Cellunlar will make a business
decision on whether to provide service in that area without regard to the poten’nal recelpt of
universal servme support.

D. Designated Service Area

36. Virginia Cellular is designated an ETC in the areas served by the non-rural carriers
Bell Atlantic and GTE South, as listed in Appendlx A.M* We designate Virginia Cellular as an
ETC throughout most of its CMRS licensed service area in the Virginia 6 Rural Service Area.
Virginia Cellular is designated an ETC in the areas served by the three rural telephone
companies whose study areas Virginia Cellular is able to serve completely, as listed in Appendix
B.!"> As discussed below, and subject to the Virginia Commission’s agreement on redefining the

M See id.

121, the RTF Order, the Commission provided incumbent LECs with certain options for disaggregating their study
areas, determining that universal service support should be disaggregated and targeted below the study area level to
eliminate uneconomic incentives for competitive entry caused by the averaging of support across all lines served by
a carrier within its study area. Under disaggregation and targeting, per-line support is more closely associated with
the cost of providing service. There are fewer issues regarding inequitable universal service support and potenha]
harm to concerns regarding the incumbent’s ability to serve its entire study area when there is in place a
disaggregation plan in which the per-line support available to a competitive ETC in the wire centers located in “low-
cost” zones is less than the amount a competitive ETC could receive if it served in one of the wire centers located in
the “high-cost” zones. See Federal-State Joint Board on Universal Service, Multi-Association Group (MAG) Plan
for Regulation of Interstate Services of Non-Price Cap Incumbent Local Exchange Carriers and Interexchange
Carriers, Fourteenth Report and Order, Twenty-Second Order on Reconsideration, and Further Notice of Proposed
Rulemaking in CC Docket No. 96-45, and Report and Order in CC Docket No. 00-256, 16 FCC Red 11244, 11302,
para. 145 (2001) (RTF Order), as corrected by Errata, CC Docket Nos. 96-45, 00-256 (Acc. Pol. Div.rel. Jun. 1,
2001), recon. pending. Although the deadline (May 15, 2002) for carriers to file disaggregation plans has passed,
the relevant state commission or appropriate regulatory authority may nonetheless require a carrier to disaggregate,
either on its own motion or that of an interested party. See USAC’s website,
http://www.universalservice.org/hc/disaggregation; see also RTF Order, 16 FCC Red at 11303, para. 147.

113 Section 54.315(d)(2)(ii) of the Commission’s rules requires self-certified disaggregation plans to “be reasonably
related to the cost of providing service for each disaggregation zone within each disaggregated category of support.”
47 CER. § 54.315(d)(2)(ii).

114 See Virginia Cellular Petition at 10 and Exhibit D. We note that, when designating a service area served by a
non-tural carrier, the Commission may designate a service area that is smaller than the contours of the incumbent
carrier’s study area. See Universal Service Order, 12 FCC Rcd at 8879-90, paras. 184-85.

13 Gee Virginia Cellular Petition at 10-11 and Exhibit E.
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service areas of MGW and Shenandoah, we also designafe Virginia Cellular as an ETC for the
entire Bergton, McDowell, Williamsviile, and Deerfield wire centers.

37. We designate Virginia Cellular as an ETC in the entire Deerfield, McDowell, and
Williamsville wire centers in the study area of MGW.''® We note that, although the boundaries
of its CMRS licensed service area in Virginia exclude a small part of MGW’s Williamsville wire
center, Virginia Cellular has committed nevertheless to offer service to customers in the entirety
of the Williamsville wire center through a combination of 1ts own facilities and resale of either
wireless or wireline services.'"’

38. We also designate Virginia Cellular as an ETC for the Bergton wire center in
Shenandoah’s study area. We note that the study area of Shenandoah is composed of two non-
contiguous areas. One such area is composed solely of the Bergton wire center, which falls
within Virginia Cellular’s licensed service area, and the other area is composed of eight
remaining wire centers, which fall outside of Virginia Cellular’s licensed service area.''® We
find that, because the Bergton wire center is a low-density, high-cost wire center, concerns about
undermining Shenandoah’s ability to serve the entire study area are substantially minimized. We
further note that the Commission has previously expressed concern about requiring competitive
ETCs to serve non-contiguous areas. In the Universal Service Order, the Commission concluded
that requiring a carrier to serve a non-contiguous service area as a prerequisite of eligibility
might impose a serious barrier to entry, particularly to wireless carriers.'”> The Commission
further concluded that “imposing additional burdens on wireless entrants would be particularly
harmful in rural areas....”'?® Accordingly, we find that denying Virginia Cellular ETC status for
Shenandoah’s Bergton wire center simply because Virginia Cellular is not licensed to serve the
eight remaining wire centers would be inappropriate. Thus, we conclude that it is appropriate to
designate Virginia Cellular as an ETC for the Bergton wire center within Shenandoah’s study
area.

39. Finally, for the reasons described above, we do not designate Virginia Cellular as an
ETC in any portion of NTELOS’ service area.'?!

E. Redefining Rural Telephone Company Service Areas

40. We redefine the service areas of MGW and Shenandoah pursuant to section
214(e)(5). Consistent with prior rural service area redefinitions, we redefine each wire center in

S MGW's study area consists of the Deerfield, McDowell, Williamsville, Mountain Grove, and McClung wire
centers. Virginia Cellular is licensed to completely serve the Deerfield and McDowell wire centers and to partially
serve the Williamsville wire center. See Virginia Cellular Amendment at 2.

7 See Appendix C. Virginia Cellular’s wireless license covers all but approximately 200 people in 13.5 square
miles of the Williamsville wire center. See Virginia Cellular October 11 Supplement at 2; Virginia Cellular April 17
Supplement at 2.

''® The other wire centers within Shenandoah’s study area are: Bayse, Edinburg, Fort Valley, Mount Jackson, New
Market, Strasburg, Toms Brook, and Woodstock, all in Virginia.

"9 Universal Service Order, 12 FCC Red at 8882, para. 190.
120 1d. at 8883, para. 190.

12! See supra para. 35.
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the MGW and Shenandoah study areas as a separate service area.'”> QOur decision to redefine the
service areas of these telephone companies is subject to the review and final agreement of the
Virginia Commission in accordance with applicable Virginia Commission requirements.
Accordingly, we submit our redefinition proposal to the Virginia Commission and request that it
examine such proposal based on its unique familiarity with the rural areas in question.

41. In order to designate Virginia Cellular as an ETC in a service area that is smaller than
the affected rural telephone company study areas, we must redefine the service areas of the rural
~ telephone companies in accordance with section 214(e)(5) of the Act'® We define the affected
service-areas only to determine the portions of rural service areas in which to designate Virginia
Cellular and future competitive carriers seeking ETC designation in the same rural service areas.
Any future competitive carrier seeking ETC designation in these redefined rural service areas
will be required to demonstrate that such designation will be in the public interest."** In defining
the rural telephone companies’ service areas to be different than their study areas, we are
required to act in concert with the relevant state commission, “taking into account the
recommendations” of the Joint Board.'* The Joint Board’s concerns regarding rural telephone
company service areas as discussed in the 1996 Recommended Decision are as follows: (1)
minimizing creamskimming; (2) recognizing that the 1996 Act places rural telephone companies
on a different competitive footing from other LECs; and (3) recognizing the administrative
burden of requiring rural telephone companies to calculate costs at something other than a study
area level.'””® We find that the proposed redefinition properly addresses these concerns.

‘ 42. First, we conclude that redefining the affected rural telephone company service areas
at the wire center level for MGW and Shenandoah should not result in opportunities for
creamskimming. Because Virginia Cellular is limited to providing facilities-based service only
where it is licensed by the Commission and because Virginia Cellular commits to providing
universal service throughout its licensed territory in Virginia, concerns regarding
creamskimming are minimized.'?’ In addition, we have analyzed the population densities of the
wire centers Virginia Cellular can and cannot serve to determine whether the effects of
creamskimming would occur.”® We note that we do not propose redefinition in areas where
ETC designation would potentially undermine the incumbent’s ability to serve its entire study

122 See RCC Holdings ETC Designation Order, 17 FCC Red at 23547, para. 37. We do not designate Virginia as an
ETC in the study area of NTELOS. Thus, we do not redefine the service area of NTELOS. In its original petition,
Virginia Cellular stated that the Commission might choose not to redefine the service area of MGW, because
Virginia Cellular serves all but a small portion of MGW’s study area. See Virginia Cellular Petition at 12.
Subsequently, Virginia Cellular amended its petition, explaining that there are two additional wire centers (McClung
and Mountain Grove) within MGW?’s service area that it does not propose to serve. See Virginia Cellular

Amendment at 2. In its amended petition, Virginia Cellular asks the Commission to reclassify each of MGW’s five
wire centers as separate service areas. Id.

12 See 47 U.S.C. § 214(e)(5).

124 See 47 U.S.C. § 214(e)(2), (6).

125 See 47 U.S.C. § 214(e)(5).

126 See 1996 Recommended Decision, 12 FCC Red at 179-80, paras. 172-74.
127 See supra para. 32. .

128 See supra paras. 32-35.
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area.'” Therefore, we conclude, based on the particular facts of this case, that there is little

likelihood of rural creamskimming effects in redefining the service areas of MGW and
Shenandoah as proposed.

43. Second, our decision to redefine the service areas of the affected rural telephone
companies includes special consideration for the affected rural carriers. Nothing in the record
convinces us that the proposed redefinition will harm the incumbent rural carriers. The high-cost
universal service mechanisms support all lines served by ETCs in rural areas.”>® Under the
Commission’s rules, receipt of high-cost support by Virginia Cellular will not affect the total
amount of high-cost support that the incumbent rural telephone company receives.””' Therefore,
to the extent that Virginia Cellular or any future competitive ETC captures incumbent rural
telephone company lines, provides new lines to currently unserved customers, or provides
second lines to existing wireline subscribers, it will have no impact on the amount of universal
service support available to the incumbent rural telephone companies for those lines they
continue to serve.”? Similarly, redefining the service areas of the affected rural telephone
companies will not change the amount of universal service support that is available to these
incumbents. ’

44. Third, we find that redefining the rural telephone company service areas as proposed
will not require the rural telephone companies to determine their costs on a basis other than the
study area level. Rather, the redefinition merely enables competitive ETCs to serve areas that
are smaller than the entire ILEC study area. Our decision to redefine the service areas does not
modify the existing rules applicable to rural telephone companies for calculating costs on a study
area basis, nor, as a practical matter, the manner in which they will comply with these rules.
Therefore, we find that the concern of the Joint Board that redefining rural service areas would
impose additional administrative burdens on affected rural telephone companies is not at issue
here.

45. In accordance with section 54.207(d) of the Commission’s rules, we submit this order
to the Virginia Commission.'”® We request that the Virginia Commission treat this Order as a
petition to redefine a service area under section 54.207(d)(1) of the Commission’s rules.'>*
Virginia Cellular’s ETC designation in the service areas of Shenandoah and MGW is subject to
the Virginia Commission’s review and agreement with the redefinition proposal herein.'> We

122 See Supra para. 35.

130 See Western Wireless Pine Ridge Order, 16 FCC Red at 18138-39, para. 15.
131 See RTF Order, 16 FCC Red at 11299-11309, paras. 136-164.

132 See Western Wireless Pine Ridge Order, 16 FCC Rcd at 18138-39, para. 15.
13347 CF.R. § 54.207(d).

1 Virginia Cellular submits that the Commonwealth of Virginia has no process for redefining service areas. See
Virginia Cellular October 11 Supplement at 2. -

33 1n the Universal Service Order, the Commission decided to minimize any procedural delays caused by the need
for the federal-state coordination on redefining rural service areas. See Universal Service Order, 12 FCC Rcd at
8880-81, para. 187. Therefore, the Commission adopted section 54.207 of the Commission’s rules by which the
state commissions may obtain agreement of the Commission when proposing to redefine a rural service area. Id. at
8881, para. 188. Similarly, the Commission adopted a procedure in section 54.207 to address the occasions when
the Commission seeks to redefine a rural service area. Jd. The Commission stated that “in keeping with our intent
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find that the Virginia Commission is uniquely qualified to examine the redefinition proposal
because of its familiarity with the rural service areas in question. Upon the effective date of the
agreement of the Virginia Commission with our redefinition of the service areas of Shenandoah
and MGW, our designation of Virginia Cellular as an ETC for these areas as set forth herein
shall also take effect. In all other areas for which this Order grants ETC status to Virginia
Cellular, as described herein, such designation is effective immediately. If, after its review, the
Virginia Commission determines that it does not agree with the redefinition proposal herein, we

will reexamine Virginia Cellular’s petition with regard to redefining the affected rural service
areas.

F. Regulatory Oversight

. 46.  'We note that Virginia Cellular is obligated under section 254(e) of the Act to use
high-cost support “only for the provision, maintenance, and upgrading of facilities and services.
for which support is intended™ and is required under sections 54.313 and 54.314 of the
Commission’s rules to certify annually that it is in compliance with this requirement.”*® Separate
and in addition to its annual certification filing under sections 54.313 and 54.314 of our rules,
Virginia Cellular has committed to submit records and documentation on an annual basis
detailing its progress towards meeting its build-out plans in the service areas it is designated as
an ETC."" Virginia Cellular also has committed to become a signatory to the Cellular
Telecommunications Industry Association’s Consumer Code for Wireless Service and provide
the number of consumer complaints per 1,000 mobile handsets on an annual basis.*® In
addition, Virginia Cellular will annually submit information detailing how many requests for
* service from potential customers in the designated service areas were unfulfilled for the past
year."”® We require that Virginia Cellular submit these additional data to the Commission and
USAC on October 1 of each year beginning October 1, 2004.'*° We find that reliance on
Virginia Cellular’s commitments is reasonable and consistent with the public interest and the Act
and the Fifth Circuit decision in Texas Office of Public Utility Counsel v. F cC.™ We conclude
that fulfillment of these additional reporting requirements will further the Commission’s goal of
ensuring Virginia Cellular satisfies its obligation under section 214(e) of the Act to provide

to use this procedure to minimize administrative delay, we intend to complete consideration of any proposed
definition of a service area promptly.” Id.

B8 47U.S.C. § 254(e); 47 CFR. §§ 54.313, 54.314.

137 See Virginia Cellular November 12 Supplement at 4-5.

138 See supra para. 30; Virginia Cellular November 12 Supplement at 1.
13 See supra para. 15; Virginia Cellular November 12 Supplement at 2.

1® yirginia Cellular’s submissions concerning consumer complaints per 1,000 handsets and unfulfilled service
requests will include data from July 1 of the previous calendar year through June 30 of the reporting calendar year.
We anticipate that Virginia Cellular’s annual submission will only encompass the service areas where it is
designated as an ETC.

11 Texas Office of Public Utility Counsel v. FCC, 183 F.3d 393, 417-18 (5™ Cir. 1999) In TOPUC v. FCC, the Fifth
Circuit held that that nothing in section 214(e)(2) of the Act prohibits states from imposing additional eligibility
conditions on ETCs as part of their designation process. See id. Consistent with this holding, we find that nothing
in section 214(e)(6) prohibits the Commission from imposing additional conditions on ETCs when such
designations fall under our jurisdiction.
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supported services throughout its designated service area. We adopt the commitments that

. Virginia Cellular has made as conditions on our approval of its ETC designation for the
Commonwealth of Virginia. We note that the Commission may institute an inquiry on its own
motion to examine any ETC’s records and documentation to ensure that the high-cost support it
receives is being used “only for the provision, maintenance, and upgrading of facilities and
services” in the areas where it is designated as an ETC.'* Virginia Cellular will be required to
provide such records and documentation to the Commission and USAC upon request. We
further emphasize that if Virginia Cellular fails to fulfill the requirements of the statute, our
rules, and the terms of this Order after it begins receiving universal service support, the
Commission has authority to revoke its ETC designation.143 The Commission also may assess
forfeitures for violations of Commission rules and orders.'** '

IV. ANTI-DRUG ABUSE ACT CERTIFICATION

47. Pursuant to section 5301 of the Anti-Drug Abuse Act of 1988, no applicant is eligible
for any new, modified, or renewed instrument of authorization from the Commission, including
authorizations issued pursuant to section 214 of the Act, unless the applicant certifies that neither
it, nor any party to its application, is subject to a denial of federal benefits, including
Commission benefits.'* Virginia Cellular has provided a certification consistent with the
requirements of the Anti-Drug Abuse Act of 1988.!* We find that Virginia Cellular has satisfied
the requirements of the Anti-Drug Abuse Act of 1988, as codified in sections 1.2001-1.2003 of
the Commission’s rules. ' '

V. ORDERING CLAUSES

48. Accordingly, IT IS ORDERED that, pursuant to the authority contained in section
214(e)(6) of the Communications Act, 47 U.S.C. § 214(e)(6), Virginia Cellular, LLC IS
DESIGNATED AN ELIGIBLE TELECOMMUNICATIONS CARRIER for specified portions
of its 1i1c4e;nsed service area in the Commonwealth of Virginia subject to the conditions described
herein.

49. IT IS FURTHER ORDERED that, pursuant to the authority contained in section
214(e)(5) of the Communications Act, 47 U.S.C. § 214(e)(5), and sections 54.207(d) and (e) of
the Commission’s rules, 47 C.F.R. §§ 54.207(d) and (e), the request of Virginia Cellular, LLC to
redefine the service areas of Shenandoah Telephone Company and MGW Telephone Company
in Virginia IS GRANTED, SUBJECT TO the agreement of the Virginia State Corporation
Commission with the Commission’s redefinition of the service areas for these rural telephone
companies. Upon the effective date of the agreement of the Virginia State Corporation

2 47U.8.C. §§ 220, 403; 47 CF.R. §§ 54.313, 54.314.

143 See Declaratory Ruling, 15 FCC Red at 15174, para. 15. See also 47 U.S.C. § 254(e).
144 See 47 U.S.C. § 503(b). '

13 47U.8.C. § 1.2002(a); 21 U.S.C. § 862.

146 virginia Cellular Petition at 18. See also Supplement to Virginia Cellular, LLC Petition for Designation as an
ETC in the Commonwealth of Virginia, filed February 28, 2003.

7 See supra para. 46.
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Commission with the Commission’s redefinition of the service areas for those rural telephone

companies, this designation of Virginia Cellular, LLC as an ETC for such areas as set forth
herein shall also take effect. ]

50. IT IS FURTHER ORDERED that, pursuant to the authority contained in section
214(e)(5) of the Communications Act, 47 U.S.C. § 214(e)(5), and sections 54.207(d) and (e) of
the Commission’s rnules, 47 C.F.R. §§ 54.207(d) and (e), the request of Virginia Cellular, LEC to
redefine the service area of NTELOS Telephone Inc. in Virginia IS DENIED.

51. IT IS FURTHER ORDERED that a copy of this Memorandum Opinion and Order
SHALL BE transmitted by the Office of the Secretary to the Virginia State Corporation
Commission and the Universal Service Administrative Company.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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APPENDIX A

VIRGINIA NON-RURAL WIRE CENTERS FOR INCLUSION IN VIRGINIA
CELLULAR’S ETC SERVICE AREA

GTE South, Inc. (Verizon)

Bell Atlantic (Verizon)
Staunton (STDRVASD)" Broadway
Staunton (STTNVAST) Edom
Staunton (STTNVAVE) Hinton
Craigsville Dayton
: vaingston (NLFRVANF) Keezletown
Lovingston (LVINVALN) Harrisonburg
Lovingston (WNTRVAWG) McGaheysville
Greenwood Bridgewater
Pine River Weyerscave
Grottoes
Elkton
Amberst
Gladstone

* Because the wire center locality names are the same in some instances, the Wire Center Codes are listed in

parentheses.
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APPENDIX B

VIRGINIA RURAL TELEPHONE COMPANY STUDY AREAS FOR INCLUSION IN
VIRGINIA CELLULAR’S ETC SERVICE AREA

New Hope Telephone Company
North River Telephone Company

Highland Telephone Cooperative
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APPENDIX C

VIRGINIA RURAL TELEPHONE COMPANY WIRE CENTERS
FOR INCLUSION IN
VIRGINIA CELLULAR’S ETC SERVICE AREA

Shenandoah Telephone Company

Bergton

MGW Telephone Company
McDowell
Williamsville

Deerfield
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SEPARATE STATEMENT OF
CHAIRMAN MICHAEL K. POWELL

‘Re:  Federal-State Joint Board on Universal Service; Virginia Cellular, LLC, Petition for

Designation as an Eligible Telecommunications Carrier in the Commonwealth of
Virginia.

Competition is for rural as well as urban consumers. In this item, we recognize the
unique value that mobile services provide to rural consumers by giving added substance to the
public interest standard by which we evaluate wireless eligible telecommunications carriers
(ETC). At the same time, we reinforce the requirement that wireless networks be ready, willing
and able to serve as carriers of last resort to support our universal service goals.

The areas Virginia Cellular proposes to serve are indeed rural — they are areas where
retail rates do not cover the cost of providing service and where high-quality wireless service is
intermittent or scarce. This decision remains true to the requirement that ETCs must be prepared
to serve all customers upon reasonable request and requires them to offer high-quality
telecommunications services at affordable rates throughout the designated service area. In this
case, Virginia Cellular has documented its proposed use of federal universal service funding and
made important commitments to provide high-quality service throughout its designated service
area. To ensure that Virginia Cellular abides by its commitments, moreover, we have imposed

reporting requirements and, of course, retain the right to conduct audits and other regulatory
oversight activities, if necessary.

Despite the importance of making rural, facilities-based competition a reality, we must
ensure that increasing demands on the fund should not be allowed to threaten its viability.
Incumbent local exchange carriers, competitive local exchange carriers and wireless carriers
should have a competitively neutral opportunity to recetve universal service funding. Yet
determining an effective, equitable and affordable means of balancing competition and universal
service goals is no easy task. The Federal-State Joint Board on Universal Service (Joint Board)
is now considering a comprehensive record on these issues and plans to provide a recommended
decision to us. I urge them to conclude their inquiry as expeditiously as possible in light of the
complexity of the issues involved. Once we receive recommendations from the Joint Board, I
hope to move quickly to provide much-needed regulatory certainty in this aréa and to ensure the
support necessary to maintain a sustainable, competitively neutral universal service fund.
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SEPARATE STATEMENT OF
COMMISSIONER KATHLEEN Q. ABERNATHY

Re:  Federal-State Joint Board on Universal Service; Virginia Cellular, LLC, Petition for
Designation as an Eligible Telecommunications Carrier in the Commonwealth of
Virginia.

In this Order, the Commission has taken an important (albeit incremental) step toward
establishing a more rigorous framework for evaluating ETC applications. When the Commission
initially exercised its authority to grant ETC status in areas where state commissions lack
jurisdiction, it appeared to regard entry by any new competitor as per se consistent with the
public interest. While promoting competition is undoubtedly a core goal under the
Telecommunications Act of 1996, the use of universal service funding to engender competition
where market forces alone cannot support it presents a more complex question. Particularly in
rural study areas, where the cost of providing service typically far exceeds retail rates, regulators
must carefully consider whether subsidizing the operations of an additional ETC promotes the
public interest.

The Joint Board is developing comprehensive recommendations on the ETC designation
process and the appropriate scope of support, and this isolated case is not an appropriate
proceeding in which to make any fundamental changes. Nevertheless, to qualify for support
even under our existing rules, I believe that an ETC must be prepared to serve all customers upon
reasonable request, and it must offer high-quality services at affordable rates throughout the
designated service area. State commissions exercising their authority under section 214(e)(2),
and this Commission acting pursuant to section 214(e)(6), therefore should make certain that an
applicant for ETC status is ready, willing, and able to serve as a carrier of last resort and is
otherwise prepared to fulfill the goals set forth in section 254 of the Act.

To this end, I am pleased that the Commission has required Virginia Cellular to submit
build-out plans to document its proposed use of federal universal service funding for
infrastructure investment. I also support the Commission’s insistence on appropriate service-
quality commitments. Moreover, the Commission is right to consider the increasing demands on
the universal service fund: While at one point the cost of granting ETC status to new entrants
may have appeared trifling, the dramatic rate of growth in the flow of funds to competitive ETCs
compels us to consider the overall impact of new ETC designations on the stability and
sustainability of universal service. Finally, I strongly support our efforts to beef up regulatory
oversight by imposing reporting requirements on Virginia Cellular and by reserving the right to
conduct audits and revoke this ETC designation in the event of a failure to fulfill the
requirements of the statute and this Order. All of these requirements are consistent with the
statutory framework. The Joint Board may soon recommend that this Commission and state
commissions impose additional requirements, and I eagerly await the outcome of that
proceeding.
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SEPARATE STATEMENT OF
COMMISSIONER MICHAEL J. COPPS

Re:  Federal-State Joint Board on Universal Service; Virginia Cellular, LLC, Petition for

Designation as an Eligible Telecommunications Carrier in the Commonwealth of
Virginia.

Today we grant Virginia Cellular eligible telecommunication carrier (ETC) status in
study areas served by rural and non-rural telephone companies. We make some headway in this
decision toward articulating a more rigorous template for review of ETC applications. Although
1 support this grant, I believe that the ETC process needs further improvement. The long-term
viability of universal service requires that the Commission get the ETC designation process right.
We must give serious consideration to the consequences that flow from using the fund to support
multiple competitors in truly rural areas. And when we do fund competition, we need to ensure
* that we provide the appropriate level of support. For these reasons, I look forward to reviewing

the Joint Board’s upcoming Recommendation on universal service portability and ETC
designation. Iam hopeful that this document will lay the foundation for an improved approach
that both honors the public interest and reflects the realities of the market.
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SEPARATE STATEMENT OF
COMMISSIONER JONATHAN S. ADELSTEIN

Re:  Federal-State Joint Board on Universal Service; Virginia Cellular, LLC, Petition for
Designation as an Eligible Telecommunications Carrier in the Commonwealth of
Virginia.

Late last year, I had the opportunity to further outline my thoughts on the Commission’s
eligible telecommunications carrier (ETC) designation process and the role of the public interest
in that process.! For the reasons discussed at that time, I am pleased to support this Order
responding to the petition of Virginia Cellular, LLC to be designated as an ETC in the
Commonwealth of Virginia. I believe this Order establishes a better template for the ETC
designation process that is a significant improvement from past Commission decisions and that
more fully embraces the statutory public interest mandate. I expect that state commissions also
will find the template that we adopt here to be useful in their deliberations of ETC requests.

I am confident that this Order remains true to the Communications Act, which, through
Universal Service, requires the Commission to ensure that all Americans, whoever they are or
wherever they live, have access to a rapid and efficient communications system at reasonable
rates. Congress clearly intended that, when appropriate, competitive carriers should have access
to high cost funds on a technologically neutral basis. I believe the Federal-State Joint Board on
Universal Service (Joint Board) can play a critical role in determining the parameters of where
such competition is appropriate. I am pleased, however, that this Commission has been willing
to strengthen the public interest test, pending a Joint Board recommendation. The template
established in this Order provides a much more stringent examination of the public interest in
making our ETC determination. Among other factors, Virginia Cellular has made significant
investment and service quality commitments throughout its proposed service areas. Finally, I
believe that our Order conducts a thorough and proper analysis of rural telephone company
service areas pursuant to Section 214(e)(5). Indeed, we ultimately decided not to designate
Virginia Cellular as an ETC in certain portions of its licensed service area. In other areas, it was
determined, based on a detailed review of the affected service areas, that cream skimming or
other similar concerns do not arise, and these areas ultimately are proposed for redefinition.

I look forward to working with my colleagues both at the Commission and on the Joint
Board to provide further guidance on the ETC designation process and other Universal Service
support issues in the upcoming months. As I outlined in the attached remarks, I believe there are
many constructive actions we can take to make sure our Universal Service mandate is upheld
while still ensuring that the fund does not grow dramatically.

! Commissioner Jonathan S. Adelstein, Accessing the Public Interest: Keeping America Well-Connected, Address
Before the 21st Annual Institute on Telecommunications Policy & Regulation (Dec. 4, 2003)
(hitp://www.fcc.gov/commissioners/adelstein/speeches2003.html). A copy of the remarks is incorporated into this
statement.
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Remarks of
Jonathan S. Adelstein
Commissioner, Federal Communications Commission

“Accessing the Public Interest:
Keeping America Well-Connected”
21st Annual Institute on Telecommunications Policy & Regulation
The International Trade Center - Washington, DC
_ December 4, 2003
[As prepared for delivery]

L Introduction
Thank you Henry for that kind introduction.

There is no greater opportunity for someone who has dedicated his whole life to public service
than to serve as an FCC Commissioner. My singular goal is to serve the public interest. But
sometimes the hardest part is figuring out what that means. It is especially frustrating in the
context of communications policy, because we hear so many conflicting views from parties with
big stakes in the outcome.

Winston Churchill once described Russia as “a riddle, wrapped in a mystery, inside of an
enigma.” Similar terms are used to describe the public interest standard of the FCC. As an
eternal optimist, I still believe the public interest does exist and can be a meaningful standard. It~
is our job to figure it out, since Congress referred to it over 100 times in the Communications
Act. If we are not sure what it means any given case, it is job number one to figure it out.

Looking back over the past year and across the Commission’s broad jurisdiction, I am guided in
my public interest determinations by one key principle — that the public interest means securing
access to communications for everyone, including those the market may leave behind.

1 have tried to address these needs this last year, by protecting people with disabilities, non-
English speakers, rural and low-income consumers, and many others. Ihave looked for
opportunities for new entrants and smaller players who are seeking to compete in spectrum-
based services and in broadcasting.

Today, I would like to focus on securing access to communications opportunities in three key
areas. First, we face an urgent need to establish a new framework to shore up universal service
so it can continue to fulfill its function of connecting everyone in this country to the latest
telecommunications systems, no matter where they live. Second, we need to expand access to
the spectrum so that people can maintain those connections in the increasingly untethered,
portable world made possible by advances in wireless technologies. Finally, we need to ensure
that communities have access to the broadcast airwaves and local broadcasters remain connected
to the communities they serve, even as these broadcasters make the transition to the digital era.
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I Universal Service

Just this week, the Commission held an important forum on a development that could
revolutionize not only the telephone system as we know it today, but the entire regulatory
structure that has grown around it over the last century: Voice over Internet Protocol, or VoIP.
As voice traffic is increasingly conveyed in packets, it becomes difficult to distinguish a voice
call from e-mail, photos, or video clips sailing over the Internet.

This is one of the most exciting developments in telephony in decades, and promises a new era
of competition, new efficiencies, lower prices, and innovative services. But we have to make
sure that all consumers can benefit from the promises that VoIP may hold.

At Monday’s forum, we kept coming back to the question of what that means for the future of
universal service. The Communications Act requires that, through Universal Service, the
Commission ensure that all Americans, whoever they are or wherever they live, have access to a
rapid and efficient, communications system at reasonable rates. VoIP presents a long-term
challenge to the current structure of the Universal Service program.

Yet, the system is already under increasing pressures as it is financed by interstate revenues —a
declining source of funding — while new demands are being placed on it by competitive
providers, and by those carriers that are trying to invest in upgrading their networks. This is the
imminent crisis we must address now.

One area of concern is the growth of new entrants that are receiving universal service funding.
Although the amount of funding these carriers receive is not yet that large, it is growing rapidly.
The Act provides that only eligible telecommunications carriers, or ETCs, can receive Universal
Service support. State commissions have the primary responsibility for designating ETCs, and
can designate additional carriers, known as competitive ETCs or CETCs. In some cases, the
FCC evaluates requests for these additional carriers because the states do not have the authority
or have chosen not to use it.

This ETC process has raised a lot of questions from those who are concerned that many States
and the FCC began using universal service to “‘create” competition in areas that could barely
support just one provider, let alone multiple providers. They question if this is what Congress
intended.

Reading the Act, it is safe to assume that Congress did intend that multiple carriers would have
access to universal service. Otherwise, it would not have given the authority to designate
additional carriers for eligibility. But it is not clear that Congress fully contemplated the impact
of this growing competition on the ability of the fund to keep up with demand, and eventually to
support advanced services. It may come down to a choice Congress never envisioned between
“financing competition or financing network development that will give people in Rural America
access to advanced services like broadband.

But Congress did give some very clear direction we cannot ignore. The law requires that the
designation of an additional ETC in a service area, both rural and non-rural, must be consistent
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with the public interest. And it established an even higher level of review for those areas served
by rural carriers. In those rural areas, the law requires that the authorizing agency shall find that
the designation is in the public interest.

a. ETC Desighation Template

That is why I have been working with my colleagues to establish a better template that
appropriately embraces this public interest mandate.

Under this approach, competition alone cannot satisfy the public interest analysis. We must
weigh other factors in determining whether the benefits exceed the costs. For example, we must
increase oversight to ensure that umversal service funds are actually being invested in the
network for which funding is received. We should weigh the overall impact on the Universal
Service Fund. And we should also assess the value of the provider’s service offering. We must
consider whether the applicant has made a service quality commitment or will provide essential
services in its community. This is particularly important, as providers that gain ETC status may
some day serve as their customers’ only connection, so they must work well.

I will recommend that the Commission use this analysis whenever it reviews an ETC request.

b. The Gregg Benchmark Proposal

In response to these concerns, Joint Board member Billy Jack Gregg has suggested that there are
certain areas where financing a competitor is simply not a proper use of universal service funds.
He proposed that in areas where the high cost carrier receives more than $30 per line, we should
limit funding to only one ETC. In areas where the funding per line is between $20-$30, then we
should permit no more than two ETCs. And in areas with less than $20 per line in funding there
would be no limit on the number of ETCs. These benchmarks could be challenged and
overridden on a case-by-case basis with specific evidence.

Although this proposal needs further discussion, it has a lot of merit. The High Cost Fund
ensures that end users in high cost, mostly rural, areas will have access to quality services at
reasonable rates. Universal service funding became necessary in these areas because the costs of
service were prohibitively high and without it, many would not have had access to

telecommunications service at all. Yet, we now fund more than one carrier in several of these
same high cost areas.

Mr. Gregg’s proposal may allow us to move back toward the initial concept of the High-Cost
Fund. Maybe the public interest is better served by ensuring that we use that fund to build out
and advance the network in the highest cost areas rather than funding competitive ventures there.

This proposal would help to limit and better control the growth of the fund.
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c. Primary Lines

Some are suggesting that a way to control costs is to fund only the primary lines. I believe that
this would deny consumers the full support Congress intended. Universal service is not about
one connection per household — it encompasses that concept, but is not limited by it. The Low-
Income fund ensures at least one connection per household. But the High-Cost Fund embraces
the concept of network development and support so that all Americans have access to
comparable services at comparable rates, eventually evolving to advanced services.

Basing support solely on primary lines is likely to reduce network investment. It also will have
severe implications for consumers who use second lines for fax machines or dial-up access to the
Internet. This could have disastrous results for small businesses that operate in rural areas. Their
telecommunications costs could easily become too expensive to continue affording services.

This could undercut rural economic development and severely damage the economy in Rural
America.

So I will not support restricting funding to primary lines only. There are other, better options for
addressing the growth of the fund, such as the steps I already have outlined.

d. Basis of Support

Another way to better control the size of the fund and be true to our Congressional mandate is to
make sure to provide the right level of support. Currently, competitive ETCs receive the same
per line amount of funding as the incumbent local exchange carrier or ILECs. If the ILEC is
rural, then its universal service funding is based on its own costs. That means the funds received
by the competitive carriers are based on the rural ILECs’ costs, not their own.

A large number of CETCs are wireless carriers. Wireline and wireless carriers provide different
types of services and operate under different rules and regulations. Their cost structures are not
the same. To allow a wireless CETC to receive the same amount of funding as the wireline
carrier, without any reference to their cost structures, is artificial, not to mention clearly
inconsistent with Section 254(e).

Section 254(e) requires that all carriers receiving Universal Service funding use that support
"only for the provision, maintenance, and upgrading of facilities and services for which that
support is intended.” I believe the law compels us to change the basis on which we provide

support to competitors.

III. Managing Spectrum in the Public Interest

When thinking about the federal role in ensuring access to the latest technologies, the
Commission is also charged with managing the nation’s spectrum in the public interest.

. Spectrum is the lifeblood of innovations that provide so many new services that people are
demanding.
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As some of you may know, I have set out an approach for spectrum policy that I call a
“Framework for Innovation.” In dealing with the spectrum, I believe the Commission should
establish ground rules for issues such as interference and availability. But, to the greatest extent
possible, we should let innovation and the marketplace drive the development of spectrum-based

services. My goal is to maximize the amount of communications and information that flow over
the Nation’s airwaves, on earth and through space.

Spectrum is a finite public resource. And in order to improve our country’s use of it, we need to
improve access to spectrum-based services. We cannot afford to let spectrum lie fallow. It is not

a property right, but a contingent right to use a public resource — it should be put to use for the -
benefit of as many people as possible.

I remain concerned that we need to do more to get spectrum in the hands of people who are
ready and willing to use it. That is why I am taking a fresh look at our service and construction
rules to ensure that our policies do not undercut the ability of carriers to get access to unused
spectrum — whether they are in underserved areas or have developed new technologies. For
example, we need to adopt tough but fair construction requirements to ensure that spectrum is
truly being put to use. This was the case in our decision earlier this year to shorten the
construction period for the MVDDS service from ten years to five.

Improved access to spectrdm is also the reason why I pushed for our relatively unique service
rules for the 70/80/90 GHz bands, which can provide for fiber-like first and last mile

connections. This makes it easier for all licensees to get access to spectrum for Gigabit-speed
broadband.

‘While I continue to support the use of auctions, Section 309()(6) of the Act recognizes that the
public interest is not always served by adopting a licensing scheme that creates mutual ,
exclusivity. Because of the unique sharing characteristics of the 70/80/90 GHz bands, we had an
opportunity here to break that mold, and I am glad we did.

I have repeatedly said the FCC needs to improve access to spectrum by those providers who
want to serve rural areas, particularly community-based providers. That is why I pushed for the
inclusion of both Economic Areas as well as RSA licenses in our recent Advanced Wireless
Services Order. Large license areas can raise auction prices so high that many companies that
want to serve smaller areas cannot even afford to make a first bid. I certainly recognize that
there is value in offering larger service areas for economies of scale and to facilitate wider area
deployments. But the public interest demands that we find a balance in developing a band plan,
and I am very pleased we did so in that item.

But I am not sure we are doing enough in this area. We heard last month at our wireless ISP
forum that operators across the country need access to more spectrum. More spectrum can drive
broadband deployment deeper and farther into rural America. We have to be more creative with
a term I will coin “spectrum facilitation.” That means stripping away barriers, regulatory or
economic, to get spectrum into the hands of operators serving consumers at the most local levels.
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For example, I was very pleased to support new guidelines to facilitate a more robust secondary
market. We removed significant obstacles and provided a framework for allowing licensees to
lease spectrum more easily, while ensuring that the Commission does not lose ultimate control
over the spectrum. In doing so, we move closer to achieving our goal of ensuring that all
Americans have access to the latest wireless technologies, no matter where they hive.

The mobile wireless industry is marked by dynamic competition — due in no small part to the
regulatory framework that the Commission initially adopted. In the future, we should continue
to apply only those rules that truly benefit the public interest so as to avoid undermining these
healthy competitive conditions.

For example, I was very pleased that this summer we took significant steps toward improving
access to digital mobile wireless phones by those Americans who use hearing aids. We stepped
in where the market did not step up. I can think of no more an appropriate action for a
government agency to take.

Similarly, there is no higher priority for us at the Commission than improving E911 service.
Every day, we confront issues that can affect millions of dollars; but nothing we do is more
important than emergency response services. Unlike a lot of issues that get so much attention,
this literally is a matter of life or death.

During the last year, the Commission has really stepped up its work with all stakeholders to
accelerate the deployment of wireless E911. Continued success requires the unprecedented
cooperation of such a wide range of players — the FCC, wireless carriers, public safety answering
points, equipment and technology vendors, local exchange carriers, state commissions, and local
governments. We all need to work together to get this done quickly and effectively.

Local number portability, or LNP, is another one of the more difficult issues that we faced over
the past several months. It truly seemed that everyone in the telecommunications industry hated
some part of it. Yet, LNP is one of those issues where the consumer clearly is the winner.

Clearly, there are a number of lingering concerns with LNP and its implementation. Ultimately,
though, I believe both the public interest and the law are on our side. And while the concerns
raised by both wireline and wireless carriers are significant, and we need to address them, the
benefits to consumers outweigh these concerns.

IV. Media Diversity

As we saw this past year, Americans are very concerned about their media. The airwaves belong
to the American people. Nowhere is it more important for us to preserve access to the airwaves
as widely as possible. We should encourage a broad range of voices and viewpoints.

In today’s radio and television, we are hearing troubling accounts of pay-for-play that is not
being fully disclosed to the listening and viewing public. To the extent these allegations are true,
this poses a real threat to the public airwaves. Practices like payola may inhibit the local
broadcaster from making independent judgments about the needs of listeners in their community.
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This can deny local artists and musicians access to their local airwaves. We need to investigate
these allegations and make sure our rules address any troubling practices we identify.

It seems that the transition to digital television is finally upon us. As we move into the new era,
we should not abandon our public interest model that sustains localism, competition and

diversity. Courts have consistently reaffirmed these priorities as central to the health of our
democracy.

We should reaffirm the public interest accountability of our broadcast media. Broadcasters enter
into a social compact to use the public airwaves. Broadcasters can now magnify their voice
digitally from one channel to say five or six. If triopolies are allowed by the courts, digital can
expand three channels to up to eighteen. It is time to examine the public interest obligations of

- broadcasters on those multiple programming streams. Broadcasting is still a public privilege.
Broadcasters must serve the public interest and remain accountable to their local communities
for all their programming.

The FCC already has undertaken a number of steps to accelerate the digital transition. As we
turn to the few remaining pieces, we should establish comprehensive public interest obligations
for the digital era. With respect to carriage, broadcasters make the case that multicast carriage
will further localism. If so, there should be no reason why they cannot accept a localism
requirement on all their digital program streams that gain the privilege of must-carry.

Y. Conclusion

As we have seen from the recent media debate, Congress clearly considers the communications
industries as far more than makers of widgets. All communications fields involve externalities
that are not fully captured in the marketplace. Communications technologies are the way people
become informed and participate in society. These technologies bring us up-to-date with our
friends and relatives. They educate us with stories, images, and people’s creativity. They
expand our horizons — from our neighborhoods to our towns and cities, our country, and the
world around us. They literally bring the world to our fingertips.

It is the Commission’s duty to protect every segment of the public in their access to technologies
that convey information necessary to stay well-connected in our society. Ilook forward to
working with all of you, and welcome your ideas on furthering the public interest as we move
forward to secure the blessings of modemn telecommunications for all of our citizens.

Thank you.
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DISSENTING STATEMENT OF
COMMISSIONER KEVIN J. MARTIN

Re:  Federal-State Joint Board on Universal Service, Virginia Cellular, LLC, Petition for
Designation as an Eligible Telecommunications Carrier in the Commonwealth of
Virginia.

Today’s decision designates Virginia Cellular, LLC (Virginia Cellular) as an eligible
telecommunications carrier (ETC) in areas served by five rural telephone companies and two
non-rural telephone companies in the State of Virginia. The Commission finds the designation
of Virginia Cellular as an ETC to be in the public interest and furthers the goals of universal
service by “providing greater mobility” and “a choice” of providers in high-cost and rural areas
of Virginia.! I object to this Order’s finding that the goals of universal service are to “provide
greater mobility” and “a choice” of providers in rural areas. Rather, I believe the main goals of
the universal service program are to ensure that all consumers—including those in high cost
areas have access at affordable rates.

During the past two years, I have continued to express my concerns with the
Commission’s policy of using universal service support as a means of creating “competition” in
high cost areas.? As I have stated previously, I am hesitant to subsidize multiple competitors to
serve areas in which costs are prohibitively expensive for even one carrier. The Commission’s
policy may make it difficult for any one carrier to achieve the economies of scale necessary to
serve all of the customers in rural areas.

I am troubled by today’s decision because the Commission fails to require ETCs to
provide the same type and quality of services throughout the same geographic service area as a
condition of receiving universal service support. In my view, competitive ETCs seeking
universal service support should have the same “carrier of last resort” obligations as incumbent
service providers in order to receive universal service support. Adopting the same “carrier of last
resort” obligation for all ETCs is fully consistent with the Commission’s existing policy of
competitive and technological neutrality amongst service providers.

First, today’s decision fails to require CETCs to provide equal access. Equal access
provides a direct, tangible consumer benefit that allows individuals to decide which long distance
plan, if any, is most appropriate for their needs. As I have stated previously, I believe an equal
access requirement would allow ETCs to continue to offer bundled local and long distance
service packages, while also empowering consumers with the ability to choose the best calling
plan for their needs.?

! Order at para. 12.

2 Separate Statement of Commissioner Kevin J. Martin, Multi-Association Group (MAG) Plan for Regulation of
Interstate Services of Non-Price Cap Incumbent Local Exchange Carriers and Interexchange Cariiers, Second
Report and Order and Further Notice of Proposed Rulemaking, CC Docket (No. 00-256)(rel. October, 11, 2002).

3 Separate Staternent of Commissioner Kevin J. Martin, Federal-State Joint Board on Universal Service, CC
Docket No.96-45, (rel. July 10, 2002), Separate Statement of Commissioner Kevin J. Martin, Federal-State Joint
Board on Universal Service, FCC 03-170, CC Docket No. 96-45, (rel. July 14, 2003).
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!

Second, the Commission redefines several rural telephone company service areas where
Virginia Cellular’s proposed service areas do not cover the entire service area of the incumbent
rural telephone company. Given the potential for creamskimming, I do not support this
redefining of the service areas of incumbent rural telephone companies. The Commission’s
decision to permit service area redefinition relies solely on an analysis of population densities of
the wire centers that Virginia cellular can and cannot serve to determine whether the effects of
creamskimming would occur, but fails to justify the decision based upon any cost data to verify

whether Virginia Cellular is serving low-cost, high revenue customers in the rural telephone
company’s area.

Finally, I am concemed that the Commission’s decision on Virginia Cellular’s
application may prejudge the on-going work of the Federal-State Joint Board regarding the
framework for high-cost universal service support. Today’s decision provides a template for
approving the numerous CETC applications currently pending at the Commission, and I believe
may push the Joint Board to take more aggressive steps to slow the growth of the universal

service fund such as primary line restrictions and caps on the amount of universal service support
available for service providers in rural America.
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By the Deputy Chief, Wireline Competition Bureau:

L INTRODUCTION

1. In this Order, we grant the petition of Cellular South License, Inc. (Cellular South) to be
designated as an eligible telecommunications carrier (ETC) throughout its licensed service area in the -
state of Alabama pursuant to section 214(e)(6) of the Communications Act of 1934, as amended (the
Act)." In so doing, we conclude that Cellular South, a commercial mobile radio service (CMRS) carrier,
has satisfied the statutory eligibility requirements of section 214(e)(1).* Specifically, we conclude that
Cellular South has demonstrated that it will offer and advertise the services supported by the federal
universal service support mechanisms throughout the designated service area. Consistent with our recent
decision addressing a similar request,’ we find that the designation of Cellular South as an ETC in those
areas served by rural telephone companies serves the public interest by promoting competition and the
provision of new technologies to consumers in high-cost and rural areas of Alabama.

2. Where Cellular South is not licensed to serve an entire study area of a rural telephone
company affected by this designation, Cellular South has requested that we redefine the service areas of
the affected rural telephone companies by wire center boundary for ETC designation purposes.” We
recently agreed to a redefinition of the service areas of these rural telephone companies in the RCC
Holdings Order, subject to agreement by the Alabama Public Service Commission (Alabama

! Cellular South License, Inc. Petition for Designation as an Eligible Telecommunications Carrier in the State of
Alabama, filed June 4, 2002 (Cellular South Petition).

247US.C. § 214(e)(1).

3 Federal State Joint Board on Universal Service; RCC Holdings, Inc. Petition for Designation as an Eligible
Telecommunications Carrier Throughout its Licensed Service Area In the State of Alabama, CC Docket No. 96-45,
Memorandum Opinion and Order, DA 02-3181 (rel. Nov. 27, 2002) (RCC Holdings Order).

4 Cellular South Petition at 11-13, Exhibit F (Rural Service Areas Requiring Reclassification Along Wire Center
Boundaries). Cellular South’s CMRS licensed service area does not completely encompass the service areas of
three of the rural telephone companies. See Appendix C. In those cases, we designate Cellular South as an ETC for
the study areas or portions thereof it is licensed to serve, subject to the Alabama Public Service Commission’s
agreement to redefine service areas as discussed in Section IILE, infra.
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Commission) in accordance with applicable Alabama Commission requirements.” Accordingly, Cellular
South’s request is moot.

3. Several parties to this proceeding raise concerns about the nature of high-cost support with:
regard to competitive ETCs.® Such concerns include, for example, questions about the impact on the
universal service fund of supporting competitive ETCs, as well as questions about subsidizing multiple
lines used by the same subscriber. Although we find that these issues reach beyond the scope of this
Order, which designates a particular carrier as an ETC, we recognize that these are important i1ssues
regarding universal service high-cost support. We note that the Commission has recently requested the
Federal-State Joint Board on Universal Service (Joint Board) to provide recommendations on the
Commission’s rules relating to high-cost universal service support in study areas in which a competitive
ETC is providing service, as well as on the Commission’s rules regarding support for second lines.”’

1. BACKGROUND
A. The Act

4. Section 254(e) of the Act provides that “only an eligible telecommunications carrier
designated under section 214(e) shall be eligible to receive specific Federal universal service support.”®
Pursuant to section 214(e)(1), a common carrier designated as an ETC must offer and advertise the
services supported by the federal universal service mechanisms throughout the designated service area.’

5. Section 214(e)(2) of the Act gives state commissions the primary responsibility for
performing ETC designations.”® Section 214(€)(6), however, directs the Commission, upon request, to
designate as an ETC “a common carrier providing telephone exchange service and exchange access that is
not subject to the jurisdiction of a State commission.””’ Under section 214(e)(6), upon request and
consistent with the public interest, convenience, and necessity, the Commission may, with respect to an
area served by a rural telephone company, and shall, in all other cases, designate more than one common
carrier as an ETC for a designated service area, so long as the requesting carrier meets the requirements of

% RCC Holdings Order at paras. 37-42 (redefining the service areas of Butler Telephone Company, Frontier
Communications of the South, Inc., and Frontier Communications of Alabama, Inc. such that each wire center is a
separate service area). If the Alabama Commission does not agree to the proposal to redefine the affected rural
service areas, we will reexamine our decision with regard to redefining these service areas.

6 See Alabama Commission Reply Comments at 2-3, 5-6, 8; Alabama Rural LECs Comments at 15-20; Alabama
Rural LECs Reply Comments at 3-9; National Telecommunications Cooperative Association (NTCA) Comments at
4-5,7-9. See.also Letter from Mark D. Wilkerson, Counsel for the Alabama Rural LECs, to Marlene Dortch, FCC,
dated Sept. 5, 2002 (Rural LECs Sept. 5 ex parte).

" Federal-State Joint Board on Universal Service, CC Docket 96-45, FCC 02-307, Order (rel. Nov. §, 2002).
847U.8.C. § 254(e).

®47U.S.C. § 214(e)(1).

Y 47U.S.C. § 214(e)(2). See also Federal-State Joint Board on Universal Service; Promoting Deployment and
Subscribership in Unserved and Underserved Areas, Including Tribal and Insular Areas, CC Docket No. 96-45,
Twelfth Report and Order, Memorandum Opinion and Order, and Further Notiee of Proposed Rulemaking, 15 FCC
Red 12208, 12255, para. 93 (2000) (Twelfth Report and Order).

147 U.S.C. § 214(e)(6). See, e.g., Federal-State Joint Board on Universal Service; Western Wireless Corporation
Perition for Designation as an Eligible Telecommunications Carrier for the Pine Ridge Reservation in South
Dakota, CC Docket No. 96-45, Memorandum Opinion and Order, 16 FCC Red 18133 (2001) (Western Wireless
Pine Ridge Order); Federal-State Joint Board on Universal Service; Pine Belt Cellular, Inc. and Pine Beli PCS, Inc.
Petition for Designation as an Eligible Telecommunications Carrier, CC Docket No. 96-45, Memorandum Opinion
and Order, 17 FCC Rcd 9589 (Wireline Comp. Bur. 2002).

2
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section 214(e)(1)."> Before designating an additional ETC for an area served by a rural telephone
company, the Commission must determine that the designation is in the public interest.”®

B. Commission Requirements for ETC Designation and Redefinition of a Service Area

6. Filing Requirements for ETC Designation. The Commission delegated authority to perform
ETC designations to the Chief of the Wireline Competition Bureau pursuant to section 214(e)(6)."* An
ETC petition must contain the following: (1) a certification and brief statement of supporting facts
demonstrating that the petitioner is not subject to the jurisdiction of a state commission; (2) a certification
that the petitioner offers or intends to offer all services designated for support by the Commission
pursuant to section 254(c); (3) a certification that the petitioner offers or intends to offer the supported
services “either using its own facilities or a combination of its own facilities and resale of another
carrier’s services;” (4) a description of how the petitioner “advertise[s] the availability of [supported]
services and the charges therefor using media of general distribution;” and (5) if the petitioner is not a
rural telephone company, it must include a detailed description of the geographic service area for which it
requests an ETC designation from the Commission.”

7. Twelfth Report and Order. On June 30, 2000, the Commission released the Twelfth Report
and Order which, among other things, set forth how a carrier seeking ETC designation from the
Commission must demonstrate that the state commission lacks jurisdiction to perform the ETC
designation.'® Carriers seeking designation as an ETC for service provided on non-tribal lands must
provide the Commission with an “affirmative statement” from the state commission or a court of
competent jurisdiction that the carrier is not subject to the state commission’s jurisdiction.”” The
requirement to provide an “affirmative statement” ensures that the state commission has had “a specific
opportunity to address and resolve issues involving a state commission’s authority under state law to
regulate certain carriers or classes of carriers.”'®

8. Redefinition of a Service Area. Under section 214(e)(5), “[i]n the case of an area served by a
rural telephone company, ‘service area’ means such company’s ‘study area’ unless and until the
Commission and the States, after taking into account recommendations of a Federal-State Joint Board
instituted under section 410(c), establish a different definition of service area for such company.”"
Section 54.207(d) permits the Commission to initiate a proceeding to consider a definition of a service
area that is different from a rural telephone company’s study area as long as the Commission seeks
agreement on the new definition with the applicable state commission.”® Under section 54.207(d)(1), the

247U.8.C. § 214(e)(6).
BId.

¥ Procedures for FCC Designation of Eligible Telecommunications Carriers Pursuant to Section 214(e)(6) of the
Communications Act, Public Notice, 12 FCC Red 22947, 22948 (1997). The Wireline Competition Bureau was
previously known as the Common Carrier Bureau.

5 Id. at 22948-49. See also Federal-State Joint Board on Universal Service, Western Wireless Corporation Petition
for Preemption of an Order of the South Dakota Public Utilities Commission, Declaratory Ruling, CC Docket No.
96-45, 15 FCC Red 15168 (2000) (Declaratory Ruling), recon. pending.

16 See Twelfth Report and Order, 15 FCC Red at 12255-65, paras. 93-114.

" Twelfth Report and Order, 15 FCC Rcd at 12255, para. 93. The Commission defined an “affirmative statement”
as “any duly authorized letter, comment, or state commission order indicating that [the state commission] lacks
jurisdiction to perform the designation over a particular carrier.” Id. at 12264, para. 113.

'8 Id. (citations omitted).
Y 47U.S.C. § 214(e)(5).

2 gee 47 C.F.R. § 54.207(d)-(e). Any proposed definition will not take effect until both the Commission and the
state commission agree upon the new definition. See 47 C.F.R. § 54.207(d)(2). Cellular South states in its petition
3
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Commission must petition a state commission with the proposed definition according to that state
commission’s procedures.”' In that petition, the Commission must provide its proposal for redefining the
service area and its decision presenting reasons for adopting the new definition, including an analysis that
takes into account the recommendations of the Joint Board.”” When the Joint Board recommended that
the Commission retain the current study areas of rural telephone companies as the service areas for such
cormnpanies, the Joint Board made the following observations: (1) the potential for “creamskimming” is
minimized by retaining study areas because competitors, as a condition of eligibility, must provide
services throughout the rural telephone company's study area; (2) the Telecommunications Act of 1996
(1996 Act), in many respects, places rural telephone companies on a different competitive footing from
other local exchange companies, (3) there would be an administrative burden imposed on rural telephone
companies by requiring them to calculate costs at something other than a study area level.” The

Commlssmn delegated authonty to the Chief of the Wireline Competition Bureau to redefine service
areas.”

C. Céllular South’s Petition

9. On June 4, 2002, Cellular South filed with this Commission a petition pursuant to section
214(e)(6) seeking designation as an ETC throughout its licensed service area in the state of Alabama.”
Cellular South contends that the Alabama Commission has issued an “affirmative statement” that the
Alabama Commission does not have jurisdiction to designate a CMRS carrier as an ETC. Accordingly,
Cellular South asks the Commission to exercise jurisdiction and designate Cellular South as an ETC
pursuant to section 214(e)(6).® Cellular South also maintains that it satisfies the statutory and regulatory

prerequisites for ETC designation, and that designating Cellular South as an ETC will serve the public
interest.”’ :

10. Cellular South also requests the Commission to redefine the service areas of three rural
telephone companies because it is not able to serve the entire study areas of these companies.”® Cellular
South states that as a wireless carrier it is restricted to providing service only in those areas where it is

that it may be designated as an ETC once the Commission redefines service areas in accordance with section \
54.207(c) of the Commission’s rules. See Cellular South Petition at 10. Because section 54.207(c) contemplates a
situation where a state commission has proposed a new service area definition, we do not act pursuant to section

54.207(c) in this instance. Instead, we will consider Cellular South’s request to redefine service areas nnder section
54.207(d) of the Commission’s rules.

21 See 47 C.F.R. § 54.207(d)(1). We note that the state of Alabama has stated that it has no process for redefining
service areas. See RCC Holdings Order at para. 8, n.22 (citing Supplement to RCC Holdings, Inc. Petition for
Designation as an Eligible Telecommunications Carrier in the State of Alabama, filed Angust 26, 2002 at 1).

2 See 47 C.F.R. § 54.207(d)(1).

B See Federal-Siate Joint Board on Universal Service, CC Docket No. 96-45, Recommended Decision, 12 FCC Rcd
87, 179-80, paras. 172-74 (1996) (Recommended Decision).

247 CFR. § 54.207(e).

% See generally Cellular South Petition. On June 21, 2002, the Wireline Competition Bureau released a Public
Notice seeking comment on the Cellular South Petition. See Wireline Competition Bureau Seeks Comment on

Cellular South License, Inc. Petition for Designation as an Eligible Telecommunications Carrier in the State of
Alabama, CC Docket No. 96-45, Public Notice, 17 FCC Rcd 11887 (2002).

26 Cellular South Petition at 4.
2 1d. at 2, 13.

8 See id. at 11-13, Exhibit F. We note that in its filing, Cellular South is inconsistent in its listing of Frontier
Communications of the South, Inc. (Frontier-South) as a separate entity from Frontier Communications of Alabama,
Inc. (Frontier-AL). Compare Cellular South Petition at 11 with Cellular South Petition, Exhibit F. We will treat
Frontier-South as a separate company from Frontier-AL.

4
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licensed by the Commission.”” It adds that it is not picking and choosing the lowest cost wire centers of
the affected rural telephone companies but instead is basing its requested ETC service area solely on its
licensed service area and proposes to serve the entirety of that area.” Cellular South maintains that the
proposed redefinition of the rural telephone company service areas is consistent with the
recommendations regarding rural telephone company study areas set forth by the Joint Board in its
Recommended Decision.*!

III.  DISCUSSION

11. We find that Cellular South has met all the requirements set forth in sections 214(e)(1) and
(€)(6) to be designated as an ETC by this Commission. We conclude that Cellular South has
demonstrated that the Alabama Commission lacks the jurisdiction to perform the designation and that the
Commission therefore may consider Cellular South’s petition under section 214(e)}(6). We also conclude
that Cellular South has demonstrated that it will offer and advertise the services supported by the federal
universal service support mechanisms throughout the designated service area upon designation as an
ETC. In addition, we find that the designation of Cellular South as an ETC in those areas served by rural
telephone companies serves the public interest by promoting competition and the provision of new
technologies to consumers in high-cost and rural areas of Alabama. Pursuant to our authority under
section 214(e)(6), we therefore designate Cellular South as an ETC throughout its licensed service area in
the state of Alabama. In areas where Cellular South cannot serve the entire study area of a rural telephone
company, Cellular South’s ETC designation shall be subject to the Alabama Commission’s agreement on
a new definition for the rural telephone company service areas.’? In all other areas, as described herein,
Cellular South’s ETC designation is effective immediately.

A. Commission Authority to Perform the ETC Designation

12. We find that Cellular South has demonstrated that the Alabama Commission lacks the .
jurisdiction to perform the requested ETC designation and that the Commission has authority to consider
Cellular South’s petition under section 214(e)(6) of the Act. Cellular South submitted as an “affirmative
statement” an order issued by the Alabama Commission addressing a petition filed by several CMRS
carriers seeking ETC designation or, in the alternative, clarification regarding the jurisdiction of the
Alabama Commission to grant ETC status to wireless carriers.” In the 4labama Commission Order, the
Alabama Commission concluded that it “has no authority to regulate, in any respect, cellular services,
broadband personal communications services, and commercial mobile radio services in Alabama.”** The
Alabama Commission advised the petitioners and “all other wireless providers seeking ETC status [to]
pursue their ETC designation request with the FCC as provided by 47 U.S.C. § 214(e)(6).”* The
Alabama Commission’s decision in the Alabama Commission Order is consistent with the Code of
Alabama and a March 2000 declaratory ruling issued by the Alabama Commission.*®

¥ Cellular South Petition at 12.
0 1d. at 12.
' Id at 11-13. See 47 U.S.C. § 214(e)(5).

2 Cellular South submits that it cannot serve the entire study areas of the following rural telephone companies:
Butler Telephone Company (Butler), Frontier-AL, and Frontier-South.

33 See Cellular South Petition, Exhibit A (Alabama Public Service Commission, Pine Belt Cellular, Inc. and Pine
Belt PCS, Inc., Order, Docket No. U-4400 at 1-3 (March 12, 2002) (4labama Commission Order)).

* Alabama Commission Order at 2 (emphasis in original).
35
1d

®1d See generally Alabama Public Service Commission, Bell South Mobility, Inc. Petition for Declaratory Ruling,
Order, Docket No. 26414 (March 2, 2000) (4labama Declaratory Ruling). The Alabama Code definition of
5
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13. We reject the contention of the Alabama Rural LECs that Cellular South has not provided an
“affirmative statement” that meets the Commission’s requirements found in the Twelfth Report and
Order” To the contrary, as required by the Twelfth Report and Order, the Alabama Commission was
given the specific opportunity to address and resolve the issue of whether it has authority to regulate
CMRS providers as a class of carriers when it rendered its decision in the Alabama Commission Order.®
We find it sufficient that the Alabama Commission determined that it has no authority to regulate CMRS
carriers “in any respect” and that all “wireless providers seeking ETC status in Alabama should pursue
their ETC designation request with the FCC . . . .”*® Furthermore, the Alabama Commission filed
comments in this proceeding stating that it does not have regulatory authority over CMRS providers in
Alabama.”® Therefore, based on the record before us, we find that the Alabama Commission lacks
jurisdiction to designate Cellular South as an ETC and that we have authority to perform the requested
ETC designation in the state of Alabama pursuant to section 214(e)(6)."

B. Offering and Advertising the Supported Services

14. Offering the Services Designated for Support. We find that Cellular South has demonstrated
that it will offer the services supported by the federal universal service support mechanism upon
designation as an ETC. We therefore conclude that Cellular South complies with the requirement of .
section 214(e)(1)(A) to “offer the services that are supported by Federal universal service support
mechanisms under section 254(c).” As noted in its petition, Cellular South is a D Block licensee
authorized to provide broadband personal commumications service (PCS) in the Mobile, Alabama Basic
Trading Area (BTA) and a F Block licensee authorized to provide broadband PCS in the Meridian,
Mississippi BTA, a significant portion of which is located in western Alabama.* Cellular South states
that it currently provides all of the services and functionalities enumerated in section 54.101(a) of the -
Commission’s rules throughout its cellular service area in Alabama.** Upon designation as an ETC,
Cellular South also indicates that it will make available a universal service offering over its wireless
network infrastructure using the same facilities it uses to serve its existing customers.*” Cellular South
states that its universal service offering will consist of all of the services supported by the universal

“cellular telecommunications services™ includes all cellular services, broadband personal communications services
and CMRS. Id. at 2. See also Ala. Code § 40-21-120(1)a (2002). The Alabama Code definition of “cellular
telecommunications provider” includes all licensees of the Federal Communications Commission to provide cellular
telecommunications services, broadband personal communications services, CMRS, and all resellers of such
services. See Alabama Declaratory Ruling at2. See also Ala. Code § 40-21-120(1)b (2002).

37 See Alabama Ruial LECs Comments at 6-9. The Alabama Rural LECs contend that Cellular South must obtai.t_i
an order directed to Cellular South rather than rely on language in the Alabama Commission Order. Seeid. at7.

38 See Twelfth Report and Order, 15 FCC Red at 12264, para 113.
3 See Alabama Commission Order at 2.

*% See Alabama Commission Reply Comments at 1.

147 U.S.C. § 214(e)(6). As noted above, the Commission has specifically delegated this authority to the Wireline
Competition Bureau.

247 U.S.C. § 214(e)(1)(A). The Commission has defined the services that are to be supported by the federal
universal service support mechanisms to include: (1) voice grade access to the public switched network; (2) local
usage; (3) Dual Tone Multifrequency (DTMF) signaling or its functional equivalent; (4) single-party service or its
functional equivalent; (5) access to emergency services, including 911 and enhanced 911; (6) access to operator

services; (7) access to interexchange services; (8) access to directory assistance; and (9) toll limitation for qualifying
low-income customers. 47 C.F.R. § 54.101(a).

3 Cellular South Petition at 1. We note that this Order designates Cellular South as an ETC only for a service area
within the state of Alabama. '

“I1d at2.

* Id. at 2. See also Cellular South Petition, Exhibit B (Declaration Regarding Supported Services).
6



Federal Communications Commission DA 02-3317

service support mechanism plus Lifeline service.*® Finally, Cellular South commits to providing its
universal service offering to any requesting customer within its designated service area.*’

15. The Alabama Rural LECs raise several concerns about Cellular South’s service offerings.
We address each of these concerns below, and in so doing, we conclude that Cellular South has
demonstrated that it will offer the services supported by the federal universal service support mechanism
upon designation as an ETC. As an initial matter, we note that the Commission has previously stated that
to require a carrier to actually provide the supported services before it is designated an ETC has the effect
of prohibiting the ability of prospective entrants from providing telecommunications service. ** Instead,
“a new entrant can make a reasonable demonstration . . . of its capability and commitment to provide
universal service without the actual provision of the proposed service.””

16. We reject the Alabama Rural LECs’ argument that Cellular South does not offer all of the
services supported by the federal universal service support mechanisms as required by section
214(e)(1)(A).”° Specifically, the Alabama Rural LECs claim that Cellular South does not currently
provide voice grade service to all areas for which it seeks ETC designation and that Cellular South fails to
allege that it is currently providing local usage.”' In addition, the Alabama Commission states in its
comments that “[t[he lack of [wireless] coverage in rural areas also raises serious concerns whether
Cellular South presently has, or will acquire in a timely manner, the ability to provide emergency services
in all of its rural service territories.””

17. Although the Alabama Rural LECs’ claim that Cellular South should be denied ETC
designation because Cellular South does not offer voice grade service to all areas for which it seeks ETC
designation, we find that the existence of so-called “dead spots” in Cellular South’s network does not
preclude us from designating Cellular South as an ETC.” For the same reasons, we dismiss the Alabama
Commission’s concerns regarding Cellular South’s ability to provide emergency services.™ Cellular
South has committed to provide all services supported by universal service upon its designation as an
ETC.” The Commission has determined that a telecommunications carrier’s inability to demonstrate that
it can provide ubiquitous service at the time of its request for designation as an ETC should not preclude
its designation as an ETC.*® Moreover, Cellular South has committed to improve its network.”’ Cellular
South states that it will use any high-cost support it receives “to improve its network and enable

% Cellular South Petition at 2, 4-8.
T1d. at 2.

“8 See Declaratory Ruling, 15 FCC Rcd at 15173-74, paras. 12-14. In the Declaratory Ruling, the Commission
stated that “a new entrant cannot reasonably be expected to be able to make the substantial financial investment
required to provide the supported services in high-cost areas without some assurance that it will be eligible for
federal universal service support.” Id. at 15173, para. 13.

* Declaratory Ruling, 15 FCC Red at 15178, para. 24.

%0 See Alabama Rural LECs Comments at 9-13; Alabama Rural LECs Reply Comments at 2-4.
>! See Alabama Rural LECs Comments at 9-13.

52 Alabama Commission Reply Comments at 4.

33 Alabama Rural LECs Comments at 10.

>* See Alabama Commission Reply Comments at 4.

> Cellular South Petition at 2, 4, Exhibit B.

%8 See Declaratory Ruling, 15 FCC Red at 15175, para. 17.

37 Celtular South Reply Comments at 7.
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Alabama’s rural customers to have a meaningful choice of service providers.””®

18. In addition, the Commission’s rules acknowledge the existence of dead spots.” “Dead spots”
are defined as “[s]mall areas within a service area where the field strength is lower than the minimum
level for reliable service.”®® Section 22.99 of the Commission’s rules states that “[s]ervice within dead
spots is presumed.”® Additionally, the Commission's rules provide that "cellular service is considered to
be provided in all areas, including dead spots . . . "2 Because “dead spots” are acknowledged by the
Commission’s rules, we are not persuaded by the Alabama Rural LECs that the possibility of dead spots .

demonstrates that Cellular South is not willing or capable of provndmg acceptable levels of service
throughout its service area.

19. We find sufficient Cellular South’s showing that it will offer minimum local usage as part of
its universal service offering. Accordingly, we dismiss the Alabama Rural LECs’ claim that ETC
designation should be denied because Cellular South fails to allege that it is currently providing local
usage.” Although the Commission did not set a minimum local usage requirement, in the Universal
Service Order, it determined that ETCs should provide some minimum amount of local usage as part of
their "basic service" package of supported services.** Cellular South states that it will comply with any .
and all minimum local usage requirements adopted by the FCC.* It adds that it will meet the local usage
requirement by including a variety of local usage plans as part of a universal service offering.®® We find
that Cellular South’s commitment to provide local usage is sufficient. Moreover, contrary to the
arguments of the Alabama Rural LECs,*’” Cellular South is not required to provide 2 detailed description
of its planned universal service offerings beyond its commitment to provide, or statement that it is now
providing, all of the services supported by the universal service support mechanism.®

20. Finally, we note that the Alabama Commission expressed concern that Cellular South intends
to provide advanced services using high-cost universal service funds.* The Alabama Commission states
that “[a]dvanced services are not included in the nine core services and functionalities identified by the
FCC to be provided or funded through the universal service program.”® Although the Alabama
Commission is correct that the provision of advanced services is not a supported service, the Commission
explained in the RTF Order that “use of support to invest in infrastructure capable of providing access to
advanced services does not violate section 254(e), which mandates that support be used ‘only for the

B 1d.

%% See 47 CF.R. § 22.99.

8 1d.

8 I1d.

247 CF.R. § 22.911(b).

63 Alabama Rural LECs Comments at 9-13.

8 See Federal-Siate Joint Board on Universal Service, CC Docket No, 96-45, Report and Order, 12 FCC Rcd 8776,
8813, para. 67 (1997) (Universal Service Order) (subseq. history omitted). Although the Commission's rules define
"local usage” as "an amount of minutes of use of exchange service, prescribed by the Commission, provided free of
charge to end users," the Commission has not specified a number of mimutes of use. 47 C.F.R. § 54.101(a)(2).

% See Cellular South Petition at 6.

5 1d.

87 See Alabama Rural LECs Comments at 9-13.

% See generally Declaratory Ruling.

8 See Alabama Commission Reply Comments at 5.
.
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provision, maintenance, and upgrading of facilities and services for which the support is intended.””"
The Commission determined that “although the high-cost loop support mechanism does not support the
provision of advanced services, our policies do not impede the deployment of modern plant capable of
providing access to advanced services.””> Nothing in the record before us suggests that Cellular South
intends to use high-cost universal service support in a manner inconsistent with the statute or our rules.

21. For these reasons, we find that Cellular South, because it already provides or commits to
provide the supported services, has demonstrated its capability and commitment to provide universal
service.” Moreover, we emphasize that if Cellular South fails to fulfill its ETC obligations after it begins
receiving universal service support, the Commission is authorized to revoke its ETC designation.”

22. Offering the Supported Services Using a Carrier’s Own Facilities.. We conclude that Cellular
South has demonstrated that it satisfies the requirement of section 214(e)(1)(A) that it offer the supported
services using either its own facilities or a combination of its own facilities and resale of another carrier’s
services.” Cellular South states that it provides the supported services “using its existing network
infrastructure, which includes the same antenna, cell-site, tower, trunking, mobile switching, and
interconnection facilities used by the company to serve its existing customers.””® We find this
certification sufficient to satisfy the facilities requirement of section 214(e}(1)(A).

23. Advertising the Supported Services. We conclude that Cellular South has demonstrated that
it satisfies the requirement of section 214(e)(1)(B) to advertise the availability of the supported services
and the charges therefor using media of general distribution.”” Cellular South certifies that it “will use
media of general distribution that it currently employs to advertise its universal service offerings
throughout the service areas designated by the Commission.””® Contrary to the comments filed by the
Alabama Rural LECs, we find that this certification satisfies section 214(e)(1)(B).” The Alabama Rural
LECs suggest that Cellular South must supply proof as to how it intends to comply with the rules
requiring an ETC to publicize the availability of its Lifeline and Linkup services.® The publicity rules for
Lifeline and Linkup services, however, apply only to already-designated ETCs.®' Accordingly, Cellular
South will not be required to publicize Lifeline and Linkup until it is designated as an ETC. Therefore, at
this time, it is sufficient that Cellular South commits to advertising the supported services using media of
general distribution. Moreover, as the Commission has stated in prior decisions, because an ETC receives
universal service support only to the extent that it serves customers, we believe that strong economic
incentives exist, in addition to the statutory obligation, for an ETC to advertise its universal service

" Federal-State Joint Board on Universal Service, Multi-Association Group (MAG) Plan for Regulation of
Interstate Services of Non-Price Cap Incumbent Local Exchange Carriers and Interexchange Carriers, CC Docket
No. 96-45, Fourteenth Report and Order, Twenty-Second Order on Reconsideration, and Further Notice of Proposed
Rulemaking, CC Docket No. 00-256, Report and Order, 16 FCC Red 11244, 11322, para. 200 (2001) (RTF Order),
as corrected by Errata, CC Docket Nos. 96-45, 00-256 (Acc. Pol. Div. rel. Jun. 1, 2001), recon. pending.

72 RTF Order, 16 FCC Rcd at 11322, para. 200.

7 See Cellular South Petition, Exhibit B.

™ See Declaratory Ruling, 15 FCC Red at 15174, para. 15. See also 47 U.S.C. § 254(e).

P47 US.C. § 214(e)(1)(A). '

7 Cellular South Petition at 8, Exhibit B.

T 47U.8.C. § 214(e)(1)(B).

"8 Cellular South Petition at 9.

™ See Alabama Rural LECs Comments at 13-14.

80 See id. See 47 CF.R. §§ 54.405(b) and 54.411(d).

81 See Twelfth Report and Order, 15 FCC Red at 12249-50, paras. 76-80.
9
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offering in its designated service area.”
C. Public Interest Analysis

24. We conclude that it is in the public interest to designate Cellular South as an ETC in Alabama
in areas that are served by rural telephone companies.” We conclude that Cellular South has made a
threshold demonstration that its service offering fulfills several of the underlying federal policies favoring
competition and the provision of affordable telecommunications service to consumers.

25. We find that the customers in Alabama affected by this designation will benefit from the
designation of Cellular South as an ETC.** An important goal of the 1996 Act is to open local
_ telecommunications markets to competition.”” The Commission has held that designation of qualified
ETCs promotes competition and benefits consumers by increasing customer choice, innovative services,
and new techmologies.*® Competition will allow customers in rural Alabama to choose service based on
pricing, service quality, customer service, and service availability. In addition, we find that the provision
of competitive service will facilitate universal service to the benefit of consumers in Alabama by creating
incentives to ensure that quality services are available at “just, reasonable, and affordable rates.”®’

26. We find that the designation of Cellular South as an ETC may provide benefits to rural
consumers that are not available from the incumbent carriers. For example, Cellular South submits that it
“believes that in all cases its local calling area will be substantially larger [than that of the incumbent
carrier], which will reduce intra-LLATA toll charges typically associated with wireline service.”®® Also,
Cellular South indicates that it will include a variety of local usage plans as part of its universal service
offering.® The Commission has stated that rural consumers may benefit from expanded local calling

areas and an offering of a variety of calling plans because such options may make intrastate toll calls
more affordable to those consumers.”

27. In addition, we conclude that consumers will not be harmed by the designation of Cellular
South as an ETC in rural areas in Alabama. We acknowledge that Congress expressed a specific intent to
preserve and advance universal service in rural areas as competition emerges.”’ The Commission has
indicated that, in establishing a public interest requirement for those areas served by rural telephone
companies, Congress was concermned that consumers in rural areas continue to be adequately served
should the incumbent carrier exercise its option to relinquish its ETC designation under section

82 See Western Wireless Pine Ridge Order, 16 FCC Rcd at 18137, para. 10.
B See 47 U.S.C. § 214(e)(6).
8 See Cellular Telecommunications & Internet Association (CTIA) Comments at 4.

85 According to the Joint Explanatory Statement, the purpose of the 1996 Act is “to provide for a pro-competitive,
de-regulatory national policy framework designed to accelerate rapidly the private sector deployment of advanced
telecommunications and information technologies and services to all Americans by opening all telecommunications

markets to competition. . . .” Joint Explanatory Statement of the Committee of Conference, H.R. Conf. Rep. No.
458, 104™ Cong., 2d Sess. at 113 (Joint Explanatory Statement).

8 See Western Wireless Pine Ridge Order, 16 FCC Red 18137, para. 12.

87 47 U.S.C. § 254(b)(1). '

88 Cellular South Petition at 16.

¥ 1d. at 6.

 See, e.g., Twelfth Report and Order, 15 FCC Rcd at 12237-38, paras. 56-58.

' 47 U.8.C. § 214(e)(6) (stating that before designating an additional ETC for an area served by a rural telephone
company, the Commission shall find that the designation is in the public interest). See also 47 U.S.C. § 254(b)(3).

10
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214(e)(4).”> Here, however, Cellular South demonstrates both the commitment and ability to provide
service to any requesting customer within the designated service area using its own facilities.”” Thus,
there is no reason to believe that consumers in the affected rural areas will not continue to be adequately
served should the incumbent carrier seek to relinquish its ETC designation. We find nothing in the record
before us to indicate that Cellular South may be unable to satisfy its statutory ETC obligations after
designation. In addition, nothing in the record indicates that any of the affected rural telephone
companies have intentions of relinquishing their ETC designations.

28. Based on the record before us, we conclude that grant of this ETC designation is consistent
with the public interest. The Alabama Commission and the Alabama Rural LECs argue that rural areas
will be harmed by competition, particularly where there may be more than one competitive ETC, such as
areas served by Butler Telephone Company and Millry Telephone Company, which are also served by the
competitive ETC RCC Holdings.>* Consistent with our recent decision in the RCC Holdings Order,” we
find that the parties opposing this designation have not presented persuasive evidence to support their
contention that designation of an additional ETC in the rural areas at issue will reduce investment in
infrastructure, raise rates, reduce service quality to consumers in rural areas or result in loss of network
efficiency.”® The Alabama Rural LECs have merely presented data regarding the number of loops per
study area, the households per square mile in their wire centers, and the high-cost nature of low-density
rural areas.”’ The evidence submitted is typical of most rural areas and does not, in and of itself,
demonstrate that designation of Cellular South as an ETC will harm the affected rural telephone
companies or undermine the Commission’s policy of promoting competition in all areas, including high-
cost areas.”® Moreover, the federal universal service support mechanisms support all lines served by
ETCs in rural and high-cost areas.” Under the Commission’s rules, Cellular South’s receipt of high-cost

2 See Western Wireless Pine Ridge Order, 16 FCC Red at 18139, para. 16. We note that even if the incumbent
carrier determined that it no Jonger desired to be designated as an ETC, section 214(e)(4) requires the ETC seeking
to relinquish its ETC designation to give advance notice to the Commission. Prior to permitting the ETC to cease
providing universal service in an area served by more than one ETC, section 214(e)(4) requires that the Commission
“ensure that all customers served by the relinquished carrier will continue to be served, and shall require sufficient
notice to permit the purchase or construction of adequate facilities by any remaining eligible telecommunications
carrier.” The Commission may grant a period, not to exceed one year, within which such purchase or construction
shall be completed. 47 U.S.C. § 214(e)(4).

 We note, however, that an ETC is not required to provide service using its own facilities exclusively. Section
214(e)(1)(A) allows a carrier designated as an ETC to offer the supported services “either using its own facilities or
a combination of its own facilities and resale of another carrier’s services.” 47 U.S.C. § 214(e)(1)(A).

* In the service areas of Butler and Millry, Cellular South and RCC Holdings propose to serve the same wire
centers. See Alabama Commission Reply Comments at 2-3, 8; Alabama Rural LECs Reply Comments at 5-9. See
also RCC Holdings Order, Appendix C.

% See RCC Holdings Order at para. 26.

% See Alabama Commission Reply Comments at 3; NTCA Comments at 5; Alabama Rural LECs Comments at 15;
Alabama Rural LECs Reply Comments at 4-5. See Rural LECs Sept. 5 ex parte. In discussing network efficiencies,
the Alabama Rural LECs contend that in high-cost, low density areas, there is a loss of efficiency in the network
when more than one carrier serves the same territory. The Alabama Rural LECs do not state, however, whether
their argument extends to a wireless competitor that provides new lines to unserved customers or second lines to
existing customers. See Rural LECs Sept. 5 ex parte at 1, 3-4, and 8-9.

*7 For example, although Butler indicates that 71% of its study area contains less than 100 households per square
mile and its study area’s average density is 10.2 households per square mile, it provides no evidence to show the
harm that would come to Butler as a result of Cellular South’s ETC designation. See Rural LECs Sept. 5 ex parte at
2.

% See Universal Service Order, 12 FCC Red at 8802-03, para. 50.
®1d.
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support will not affect the per-line support amount that the incumbent carrier receives.'® Therefore, to
the extent that Cellular South provides new lines to currently unserved customers, provides second lines
to existing wireline subscribers, or captures customers from the existing competitive ETC RCC Holdings,
it will have no impact on the amount of universal service support available to the incumbent rural
telephone companies for those lines they continue to serve.'”

' 29. Additionally, consistent with our reasoning in the RCC Holdings Order,'” we conclude that
designation of Cellular South as an ETC does not raise the rural creamskimming concerns alleged by the
Alabama Rural LECs and NTCA.'® Rural creamskimming occurs when competitors seek to serve only
the low-cost, high revenue customers in a rural telephone company's study area.'® In this case, Cellular
South, because the contour of its CMRS licensed area differs from the existing rural telephone
companies’ study areas, will be unable to completely serve the study areas of three rural telephone
companies -- Butler, Frontier-AL, and Frontier-South. Generally, a request for ETC designation for an
area less than the entire study area of a rural telephone company might raise concerns that the petitioner
will be able to creamskim in the rural study area.'® In this case, however, Cellular South commiits to
provide universal service throughout its licensed service area. It therefore does not appear that Cellular
South is deliberately seeking to enter only certain areas in order to creamskim.

30. We recognize, however, that the lowest cost portions of a rural study area may be the only
portions of the affected study area that a wireless carrier is licensed to serve, which theoretically could
have an adverse impact on a rural telephone company. NTCA argues that Cellular South should not be
designated as an ETC if this is the case.'” We find, however, that such concerns regarding de facto
creamskimming are minimized by the facts in this case. Our analysis of the population data for each of
the affected rural wire centers, including the wire centers not covered by Cellular South’s licensed service
area, reveals that Cellular South will not be serving only the low-cost portions of the affected study areas -
to the exclusion of high-cost areas."”” Although there are other factors that define high-cost areas, a low
population density typically indicates a high-cost area.'® Based on the population density information

100 See RTF Order, 16 FCC Red at 11299-11309, paras. 136-164.

10! See e. g. Western Wireless Pine Ridge Order, 16 FCC Rcd at 18138-39, para. 15.
192 See RCC Holdings Order at paras. 27-31.

13 See Alabama Rural LECs Comments at 15-20; Alabama Rural LECs Reply Comments at 10; NTCA Comments
at 4-5.

1% See Recommended Decision, 12 FCC Red at 180, para. 172. Creamskimming refers to the practice of targeting
only the customers that are the least expensive to serve, thereby undercutting the ILEC’s ability to provide service
throughout the area. See, e.g., Universal Service Order, 12 FCC Red at 8881-2, para. 189.

195 See Recommended Decision, 12 FCC Rcd at 180, para. 172 (stating that potential creamskimming is minimized

when competitors, as a condition of eligibility for universal service support, must provide services thronghout a rural
telephone company's study area).

196 See NTCA Comments at 4.

197 Using the household count from the 2000 Census, the Alabama Rural LECs filed an ex parte providing data on
households per square mile in the wire centers of the rural telephone companies. See Letter from Mark D.

Wilkerson, Counsel for the Alabama Rural LECs, to Marlene Dortch, FCC, dated Sept. 6, 2002 (Rural LECs Sept. 6
ex parie). .

198 See Multi-Association Group (MAG) Plan for Regulation of Interstate Services of Non-Price Cap Incumbent
Local Exchange Carriers and Interexchange Carriers, CC Docket No. 00-256, Second Report and Order and
Further Notice of Proposed Rulemaking, Federal-State Joint Board on Universal Service, CC Docket No. 96-45,
Fifteenth Report and Oxder, Access Charge Reform for Incumbent Local Exchange Carriers Subject to Rate-of
Return Regulation, CC Docket No. 98-77, Report and Order, Prescribing the Authorized Rate of Return From
Interstate Services of Local Exchange Carriers, CC Docket No. 98-166, Report and Order, 16 FCC Red 19613,
19628, para. 28 (2001) (MAG Order), recon. pending (discussing Rural Task Force White Paper 2 at
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submitted in this proceeding, we find that Cellular South will not be serving only areas that are low-cost
to the exclusion of high-cost areas.'® In fact, our analysis reveals that Cellular South is serving many of
the higher-cost, lower-density wire centers in the study areas of Butler, Frontier-AL, and Frontier-
South."® The average population density for areas served by rural carriers is 13 persons per square mile,
compared with an average of 105 persons per square mile for areas served by non-rural carriers.""! Four
of the five wire centers that Cellular South proposes to serve in Butler’s study area have fewer than 13
households per square mile and two of those five have fewer than 10 households per square mile. Six of
the nine wire centers that Cellular South proposes to serve in Frontier-AL’s study area have fewer than 10
households per square mile. The four wire centers that Cellular South proposes to service in Frontier-
South’s study area all have fewer than 10 households per square mile.

31. Moreover, another factor that supports our finding that designation of Cellular South as an
ETC does not raise rural creamskimming concerns is that Butler, Frontier-AL, and Frontier-South have
filed disaggregation and targeting plans with the Alabama Commission and the Universal Service
Administrative Company (USAC).'”? In the RTF Order, the Commission determined that support should
be disaggregated and targeted below the study area level to eliminate uneconomic incentives for
competitive entry caused by the averaging of support across all lines served by a carrier within its study
area.'”® Under disaggregation and targeting, per-line support is more closely associated with the cost of
providing service.'"* The three rural telephone companies have disaggregated and targeted available
support in their study areas to zones at the wire center level, creating “low-cost” zones and “high-cost”
zones. Based on our review of their plans, the per-line support available to competitive ETCs in the wire
centers located in “low-cost” zones is less than the amount a competitive ETC could receive if it served in
one of the wire centers located in the “high-cost” zones. Therefore, the Alabama Commission’s concern
that disaggregation and targeting support may not limit creamskimming is not supported by the
disaggregation data in this case.'”® If Cellular South were to attempt to receive a windfall by serving only
the lower cost areas in a disaggregated and targeted service area, it would not succeed because it is
limited to receiving the per-line support established by the rural telephone company in a “low-cost” zone.
The fact that disaggregation and targeting is in effect for these three rural telephone companies supports
our finding that creamskimming is not a concern.

32. Finally, we note that several parties express concern about the nature of high-cost support
with regard to competitive ETCs. Specifically, several commenters express concern about subsidizing

<http://www.wutc.wa.gov/rtf>) (stating that “[r]ural carriers generally serve more sparsely populated areas and
fewer large, high-volume subscribers than non-rural carriers” and that “[t]he isolation of rural carrier service areas
creates numerous operational challenges, including high loop costs, high transportation costs for personnel,
equipment, and supplies, and the need to invest more resources to protect network reliability”).

19 See Rural LECs Sept. 6 ex parte.
"o rd.
' See MAG Order, 16 FCC Red at 19628, para. 28, n.79.

"2 See USAC: High Cost Disaggregation - Checklist (printed Aug. 13, 2002) at
<http://www.universalservice.org/hc/disaggregation/checklist.asp>. (USAC Disaggregation Checklist). The USAC
Disaggregation Checklist lists the rural telephone companies that have filed disaggregation plans and indicates
which disaggregation paths were chosen by the LECs that filed. The USAC Disaggregation Checklist for Alabama
only listed companies that filed disaggregation plans or certified that they did not wish to disaggregate. Incumbent
LECs that fail to select a disaggregation path by the deadline set by the Commission are not permitted to
disaggregate and target federal high-cost support unless ordered to do so by the state commission. See 47 CF.R. §
54.315(a). '

13 See RTF Order, 16 FCC Red at 11302, para. 145.
114 I d
5 Alabama Commission Reply Comments at 5.
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multiple lines of different technologies used by the same subscriber.''® The Alabama Rural LECs claim
that as the number of companies eligible to receive funding increases, the resulting demand on universal
service funding could raise the cost of the support mechanisms to an unsustainable level.'”” In addition,
NTCA states that, although the Commission’s rules require that a competitive ETC will receive support to
the extent it “captures” the subscriber lines of an incumbent local exchange carrier (LEC), it is unclear
whether the word “capture” means only instances where the subscriber abandoned the incumbent LEC’s
service for the competitor’s service, or whether it includes instances where the subscriber adds service
from the competitor in addition to the incumbent’s service.''® We recognize that these parties raise
important issues regarding universal service high-cost support. We find, however, that these concerns are
- beyond the scope of this Order, which designates a particular carrier as an ETC. We note that the
Commission has recently requested the Joint Board to provide recommendations on the Commission’s
rules relating to high-cost universal service support in study areas in which a competitive ETC is
providing service, as well as the Commission’s rules regarding support for second lines.”""”

D. Designated Service Area

33, We designate Cellular South as an ETC throughout its CMRS licensed service area in the 302
and 292 BTAs. Cellular South is designated an ETC in the areas served by the non-rural carriers
BellSouth Telecomm Inc., Contel of the South dba GTE System of the South, and GTE South, Inc., as
listed in Appendix A."® Cellular South is also designated as an ETC in the areas served by rural
telephone companies whose study areas Cellular South is able to serve completely, as listed in Appendix
B."”! We also designate Cellular South as an ETC for portions of three rural telephone company study
areas that it is not licensed to serve completely, as listed in Appendix C, subject to the Alabama
Commission’s agreement on redefining the rural telephone companies’ service areas by wire center
boundaries.'*?

34, In the RCC Holdings Order, we proposed to redefine by wire center boundary the service
areas of several rural telephone companies, including Butler, Frontier-South, and Frontier-AL.'"> In this
case, due to the boundaries of Cellular South’s CMRS licensed service area in Alabama, however, there
will be one rural wire center that Celtular South will not be able to serve completely — the Butler wire

116 Sge Alabama Commission Reply Comments at 2-3; Alabama Rural LECs Reply Comments at 5-9; NTCA
Comments at 8.

7 See Alabama Rural LECs Comments at 16-18; Alabama Rural LECs Reply Comments at 5-9; Rural LECs Sept.
5 ex parte.

18 N'TCA Comments at 8. See also 47 C.F.R. § 54.307.
' Federal-State Joint Board on Universal Service, CC Docket 96-45, FCC 02-307, Order (rel. Nov. 8, 2002).

120 See Cellular South Petition at 10, Exhibit D. The wire centers in Appendix A only partially served by Cellular
South are depicted with the word “partial.” We designate Cellular South as an ETC in these partially served wire
centers pursuant to sections 214(e)(5) and (e)(6) of the Act. When designating a service area served by a non-rural
carrier, the Commission may designate a service area that is smaller than the contours of the incumbent carrier’s
study area. See Universal Service Order at 8879-80, para. 185 (stating that if a service area were “simply structured
to fit the contours of an incumbent’s facilities, a new entrant, especially a CMRS-based provider, might find it
difficult to conform its signal or service area to the precise contours of the incumbent’s area, giving the incumbent
an advantage.”). '

12} See Cellular South Petition at 10, Exhibit E.

122 See Section IILE, infra. We note that the Commission has stated that the level of disaggregation should be
considered when determining whether to certify an ETC for a service area other than a rural carrier’s entire study
area. See RTF Order, 16 FCC Rcd at 11308-9, para. 164. See also para. 32, supra.

13 See RCC Holdings Order at para. 37.
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center in Butler’s study area.' We conclude that it is in the public interest to designate Cellular South as

an ETC for the portion of the Butler wire center it is able to serve. Our analysis of the public interest in
granting ETC status is not undercut by the partial nature of coverage in this limited instance. Our analysis
of the consumer benefits, the potential harm to consumers, and the effect of this ETC designation on rural
telephone companies does not change based on Cellular South’s ability to serve only a portion of this wire
center. The affected consumers in this wire center will benefit from the provision of competitive service.
Further, parties have offered no evidence of harm regarding Cellular South’s ability to partially serve one
of the rural wire centers. :

35. We also find that any concern that Cellular South will be creamskimming in the study area of
Butler because it can only partially serve the Butler wire center is substantially minimized by the facts in
this case. As discussed above, Cellular South seeks ETC designation throughout its licensed service area.
Based on our analysis of population density as discussed in Section III.C, it does not appear that Cellular
South will be serving only low cost areas to the exclusion of high-cost areas. Because Cellular South is
serving all of the high-cost areas in Butler’s study area, we find that any creamskimming concerns are
substantially minimized. In addition, Butler has disaggregated its study area and therefore, as discussed
above in Section II.C, we find that Cellular South’s potential to creamskim in this area is substantially
minimized. Thus, we conclude that it is in the public interest to designate Cellular South as an ETC in the
study areas of Butler.

E. Redefining Rural Telephone Company Service Areas For Purposes of ETC
Designation

36. Cellular South requests that the Commission redefine the service areas of Butler, Frontier-
AL, and Frontier South because it is unable to serve the entire study areas of these telephone companies
due to the limitations of its wireless service area license.”” We need not address this request because we
recently agreed to redefine the service areas of Butler, Frontier-AL, and Frontier-South in the RCC
Holdings Order, such that each wire center is a separate service area.'”® Our redefinition proposal,
however, is subject to review and final agreement by the Alabama Commission in accordance with
applicable Alabama Commission requirements.'”’ Accordingly, the redefinition of the rural telephone
company service areas that Cellular South cannot serve completely will be effective on the date that the
Alabama Commission agrees with our redefinition, as proposed in the RCC Holdings Order. Cellular
South’s ETC designation in these areas will be simultaneously effective on that date. In all other areas, as
described herein, Cellular South’s ETC designation is effective immediately. If after its review the
Alabama Commission determines that it does not agree with the redefinition proposed in the RCC
Holdings Order, we will reexamine our decision with regard to redefining the affected rural service areas.

Iv. ANTI-DRUG ABUSE ACT CERTIFICATION

37. Pursuant to section 5301 of the Anti-Drug Abuse Act of 1988, no applicant is eligible for any
new, modified, or renewed instrument of authorization from the Commission, including authorizations
issued pursuant to section 214 of the Act, unless the applicant certifies that neither it, nor any party to its
application, is subject to a denial of federal benefits, including Commission benefits."® This certification

124 We note that Cellular South will serve the majority of the Butler wire center. See Letter from B. Lynn F.
Ratnavale, Counsel for Cellular South License, Inc., to Shammon Lipp, FCC, dated Nov. 14, 2002 (Cellular South
Nov. 14 ex parte) (attached map).

125 See Cellular South Petition at 11-13, Exhibit F.
126 See RCC Holdings Order at para. 37.
127 See para. 2, supra.
128 47U.S.C. § 1.2002(a); 21 U.S.C. § 862.
15
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must also include the names of individuals specified by section 1.2002(b) of the Commission’s rules.'*
Cellular South has provided a certification consistent with the requirements of the Anti-Drug Abuse Act
of 1988."*° We find that Cellular South has satisfied the requirements of the Anti-Drug Abuse Act of
1988, as codified in sections 1.2001-1.2003 of the Commission’s rules.

V. ORDERING CLAUSES

38. Accordingly, IT IS ORDERED that, pursuant to the authority contained in section 214(e)(6)
of the Communications Act, 47 U.S.C. § 214(e)(6), and the authority delegated in sections 0.91 and-0.291
of the Commission’s rules, 47 C.F.R. §§ 0.91, 0.291, Cellular South License, Inc. IS DESIGNATED AN
ELIGIBLE TELECOMMUNICATIONS CARRIER throughout its licensed service area in the state of
Alabama to the extent described herein.

39. IT IS FURTHER ORDERED that, pursuant to the authority contained in section 214(e)(5) of
the Communications Act, 47 U.S.C. § 214(e)(5),and sections 0.91, 0.291 and 54.207(d) and (&) of the
Commission’s rules, 47 C.F.R. §§ 0.91, 0.291, 54.207(d) and (e), the request of Cellular South License,
Inc. to redefine the service areas of Butler Tclephone Company, Frontier Communications of the South,
Inc., and Frontier Communications of Alabama, Inc. IS GRANTED PENDING the agreement of the
Alabama Public Service Commission with our redefinition of the service areas for those rural telephone
companies, see Federal State Joint Board on Universal Service, RCC Holdings, Inc. Petition for

" Designation as an Eligible Telecommunications Carrier Throughout its Licensed Service Area In the
State of Alabama, CC Docket No. 96-45, Memorandum Opinion and Order, DA 02-3181 at para. 37 (rel.
Nov. 27, 2002). Upon the effective date of the agreement of the Alabama Public Service Commission
with our redefinition of the service areas for those rural telephone companies, our designation of Cellular
South License, Inc. as an ETC for such areas as set forth herein shall also take effect.

40. IT IS FURTHER ORDERED that a copy of this Memorandum Opinion and Order SHALL
BE transmitted by the Wireline Competition Bureau to the Alabama Public Service Commission and the
Universal Service Administrative Company.

FEDERAL COMMUNICATIONS COMMISSION -

Carol E. Mattey

Deputy Chief, Wireline Competition Bureau

129 Section 1.2002(b) provides that a certification pursuant to that section shall include: *“(1) If the applicant is an
individual, that individual; (2) If the applicant is a corporation or unincorporated association, all officers, directors,
or persons holding 5% or more of the outstanding stock or shares (voting/and or non-voting) of the petitioner; and
(3) If the applicant is a partnership, all non-limited partners and any limited partners holding a 5% or more interest
in the partnership.” 47 CF.R. § 1.2002(b).

130 See Cellular South Petition at 17, Exhibit H (Anti-Drug Abuse Act Certification).
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APPENDIX A

ALABAMA NON-RURAL WIRE CENTERS FOR INCLUSION IN
CELLULAR SOUTH’S ETC SERVICE AREA

BellSouth Telecomm Inc. — AL

Livingston (LVINALMA)
Demopolis (partial)
(DMPLALMA)

York (YORKALMA)
Thomasville (partial)
(THVLALMA)

Jackson (JCSNALNM)
McIntosh (MCINALMA)
Mt. Vernon MTVRALMA)
Citronelle (CTRNALNM)
Mobile(MOBLALSA)
Mobile(MOBLALSE)
Mobile(MOBLALPR)
Mobile(MOBLALSH)
Mobile(MOBLALAP)
Mobile(MOBLALSK)
MobileMMOBLALOS)
MobileMOBLALAZ)
Mobile(MOBLALTH)
Mobile(MOBLALBF)
MobileMMOBLALSF)

Belle Fontaine (BLFNALMA)
Bay Minette (BYMNALMA)
Fairhope (FRHPALMA)
Evergreen (EVRGALMA)
Brewton (BRTOALMA)
Flomaton (FMTNALNM)

BellSouth Telecomm Inc.-MS
Quitman (QTMNMSMA)

Contel of the South dba GTE GTE South, Inc.
System of the South

Grand Bay (GDBAAILXA) Andalusia (partial)
Irvington (IRSEATLXA) (ANDSALXA)
Bayou L. (BLBTALXA) '

Fowl River (FWRVALXA)

Dauphin Island (DPISALXA)

Coffeeville (CFVLALXA)

Panola (PANLALXA)
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APPENDIX B

ALABAMA RURAL TELEPHONE COMPANY STUDY AREAS FOR INCLUSION IN
CELLULAR SOUTH’S ETC SERVICE AREA

Castleberry Telephone Co.
Guif Telephone Co.

Millry Telephone Co.

ii
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APPENDIX C

ALABAMA RURAL TELEPHONE COMPANY WIRE CENTERS AND PORTIONS THEREOF
FOR INCLUSION IN CELLULAR SOUTH’S ETC SERVICE AREA

Butler Telephone Company, Inc.

Pennington
Lisman

Butler (Partial)
Needham
Grove Hill

Frontier Communications of Alabama, Inc.

Beatrice
Peterman
Finchburg
Gosport
Monroeville
Frisco City
Excel
Repton
Uriah

Frontier Communications of the South, Inc.
Vredenburg
McCullough

Huxford
Atmore

il
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Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of )

)
Federal-State Joint Board on )
Universal Service ) CC Docket No. 96-45

) )
Western Wireless Corporation )
Petition for Designation as an )
Eligible Telecommunications Carrier )
In the State of Wyoming )

MEMORANDUM OPINION AND ORDER
Adopted: December 22, 2000 Released: December 26, 2000
By the Common Carrier Bureau:

I. INTRODUCTION

1. In this Order, we grant the petition of Western Wireless Corporation (Western
Wireless) to be designated as an eligible telecommunications carrier (ETC) in designated service
areas within Wyoming pursuant to section 214(e)(6) of the Communications Act of 1934, as
amended (the Act).. In so doing, we conclude that Western Wireless has satisfied the statutory
eligibility requirements of section 214(e)(1).” Specifically, we conclude that Western Wireless
has demonstrated that it will offer and advertise the services supported by the federal universal
service support mechanism throughout the designated service areas.” In addition, we find that the
designation of Western Wireless as an ETC in those areas served by rural telephone companies
serves the public interest by promoting competition and the provision of new technologies to
consumers in high-cost and rural areas of Wyoming. We conclude that consumers in Wyoming
will benefit as a result of Western Wireless’ designation as an ETC.

II. BACKGROUND
A. The Act

2. Section 254(e) of the Act provides that “only an eligible telecommunications

' Western Wireless Petition for Designation as an Eligible Telecommunications Carrier in the State of Wyoming,
filed October 25, 1999 (Western Wireless Petition). See 47 U.S.C. § 214(e)(6).

2 47U.8.C. § 214(e)(1).

3 47U.S.C. § 214(e)(1).



Federal Communications Commission DA 00-2896

carrier designated under section 214(e) shall be eligible to receive specific Federal universal
service support. 4 Section 214(6)(1) requires that a common carrier designated as an ETC must
- offer and advertise the services supported by the federal universal service mechanisms
throughout the designated service area.’

3. Pursuant to section 214(e)(2), state commissions have the primary responsibility
for designating carriers as ETCs.® Section 214(e)(6), however, directs the Commission, upon
request, to designate as an ETC “a common carrier providing telephone exchange service and
exchange access that is not subject to the jurisdiction of a State Commission.”” Under section
214(e)(6), upon request and consistent with the public interest, convenience, and necessity, the
Commission may, with respect to an area served by a rural telephone company, and shall, in all -
other cases, designate more than one common carrier as an ETC for a designated service area, so
long as the requesting carrier meets the.requirements of section 214(e)(1).® Before designating
an additional ETC for an area served by a rural telephone company, the Commission must find
that the designation is in the public interest.” On December 29, 1997, the Commission released a
Public Notice establishing the procedures that carriers must use when seeking Commission

* 47U.S.C. § 254(e).
> Section 214(e)(1) provides that:

A common carrier designated as an eligible telecommunications carrier under [subsections
214(e)(2), (3), or (6)] shall be eligible to receive universal service support in accordance with
section 254 and shalli, throughout the service area for which the designation is received —

(A) offer the services that are supported by Federal universal service support mechanisms
under section 254(c), either using its own facilities or a combination of its own facilities
and resale of another carrier’s services (including the services offered by another eligible
telecommunications carrier); and

(B) advertise the availability of such services and the charges therefor using media of
general distribution.

47US.C. § 214(e)(1).

§ 470U.8.C. § 214(e)(2).

7 47US.C. § 214(e)(6). See Fort Mojave Telecommunications, Inc., Gila River Telecommunications, Inc., San
Carlos Telecommunications, Inc., and Tohono O’Odham Utility Authority as Eligible Telecommunications
Carriers Pursuant to Section 214(e)(6) of the Communications Act, Memorandum Opinion and Order, CC Docket
No. 96-45, 13 FCC Red 4547 (Com. Car. Bur. 1998); Petition of Saddleback Communications for Designation as
an Eligible Telecommunications Carrier Pursuant to Section 214(e)(6) of the Communications Act, CC Docket
No. 96-45, 13 FCC Red 22433 (Com. Car. Bur. 1998).

8 47U.S.C. § 214(e)6).

® See 47U.S.C. § 214(e)(6)-
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designation as an ETC pursuant to section 214(e)(6)."°
B. The Western Wireless Petition and Twelfth Report and Order

4. On September 1, 1998, Western Wireless petitioned the Wyoming Public Service
Commission (Wyoming Commission) for designation as an ETC pursuant to section 214(e)(2)
for service to be provided in Wyoming. On August 13, 1999, the Wyoming Commission
dismissed Western Wireless’ request for designation on the grounds that the Wyoming
Telecommunications Act denies the Wyoming Commission the authority to regulate
“telecommunications services using . . . cellular technology,” except for quality of service.!' The
Wyoming Commission interpreted this prohibition as preventing it from designating Western
Wireless as an ETC because Western Wireless provides service using cellular technology.'*

5. On September 29, 1999, Western Wireless filed with this Commission a petition
pursuant to section 214(e)(6) seeking designation of eligibility to receive federal universal
service support for service to be provided in parts of Wyoming.? In its petition, Western
Wireless contends that the Commission should assume jurisdiction and designate Western
Wireless as an ETC pursuant to section 214(e)(6) given the Wyoming Commission’s
determination that it lacked jurisdiction under applicable state law to designate wireless carriers

0 procedures for FCC Designation of Eligible Telecommunications Carriers Pursuant to Section 214(e)(6) of the
Communications Act, Public Notice, FCC 97-419 (rel. Dec. 29, 1997) (Section 214(e)(6) Public Notice). In this
Public Notice, the Commission delegated authority to the Chief of the Common Carrier Bureau to designate
carriers as ETCs pursuant to section 214(e)(6). The Commission instructed carriers seeking designation to, among
other things, set forth the following information in a petition: (1) a certification and brief statement of supporting
facts demonstrating that the petitioner is “not subject to the jurisdiction of a state commission;” (2) a certification
that the petitioner offers all services designated for support by the Commission pursuant to section 254(c); (3)a
certification that the petitioner offers the supported services “either using its own facilities or a combination of its
own facilities and resale of another carrier’s services;” (4) a description of how the petitioner “advertise[s] the
availability of [supported] services and the charges therefor using media of general distribution.” In addition, if the
petitioner meets the definition of a “rural telephone company” pursuant to section 3(37) of the Act, the petitioner
must identify its study area. If the petitioner is not a rural telephone company, the petitioner must include a
detailed description of the geographic service area for which it requests a designation for eligibility from the
Commission.

"' The Amended Application of WWC Holding Co., Inc., (Western Wireless) For Authority To Be Designated As
An Eligible Telecommunications Carrier, Order Granting Motion to Dismiss Amended Application, Docket No.
70042-TA-98-1 (Record No. 4432) (Aug. 13, 1999) (Wyoming Order), citing Wyoming Telecommunications Act
of 1995.

12 Wyoming Order at 2-4.

1 See Western Wireless Petition. The petition contains a list of the specific rural telephone company study areas
and non-rural incumbent local exchange carrier (LEC) exchanges for which Western Wireless is seeking
designation. Western Wireless Petition, App. D. See also Letter from David L. Sieradzki, Counsel for Western
Wireless Corp., to Magalie Roman Salas, FCC, dated Dec. 20, 2000 — Proposed Designated ETC Service Areas
(Western Wireless Dec. 20 ex parte).
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as ETCs."

6. In the Twelfth Report and Order, the Commission concluded that only in those
instances where a carrier provides the Commission with an “affirmative statement”" from the
state commission or a court of competent jurisdiction that the state lacks jurisdiction to perform
the designation will the Commission consider section 214(e)(6) designation requests from
~ carriers serving non-tribal lands.'® Consistent with this framework, the Commission concluded
that it has authority under section 214(e)(6) to consider the merits of Western Wireless’ petition
for designation as an ETC in Wyoming."’

III. DISCUSSION

7. We find that Western Wireless has met all the requirements set forth in sections
214(e)(1) and (e)(6) to be designated as an ETC by this Commission for the designated service
areas in the state of Wyoming. As discussed above, the Commission previously concluded in the
Twelfth Report and Order that Western Wireless is a common carrier not subject to the
jurisdiction of the Wyoming Commission. We conclude that Western Wireless has demonstrated
that it will offer and advertise the services supported by the federal universal service support
mechanism throughout the designated service areas upon designation as an ETC. In addition, we
find that the designation of Western Wireless as an ETC in those areas served by rural telephone
companies serves the public interest by promoting competition and the provision of new
technologies to consumers in high-cost and rural areas of Wyoming. We therefore designate
Western Wireless as an ETC for the requested service areas within Wyoming.

. 8. Offering the Service Designated for Support. We conclude that Western Wireless
has demonstrated that it will offer the services supported by the federal universal service
mechanism upon designation as an ETC. We therefore conclude that Western Wireless complies

with the requirement of section 21’4(6)(1)(A) to “offer the services that are supported by Federal
universal service support mechanisms under section 254(c).”"®

9. As noted in its petition, Western Wireless is a commercial mobile radio service

" See generally Western Wireless Petition.

15 The Commission defined an “affirmative statement” as “any duly authorized letter, comment, or state
commission order indicating that [the state commission] lacks jurisdiction to perform the designation over a
particular carrier.” See Federal-State Joint Board on Universal Service; Promoting Deployment and
Subscribership in Unserved and Underserved Areas, Including Tribal and Insular Areas, Twelfth Report and
Order, Memorandum Opinion and Order, and Further Notice of Proposed Rulemaking, CC Docket No. 96-45,
FCC 00-208 (rel. June 30, 2000) at para. 113 (Twelfth Report and Order).

'S Twelfth Report and Order at para. 113.
7n welfth Report and Order at para. 137.

18 471U.8.C. § 214(e)(1)(A).
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(CMRS) provider with operations in 17 states, including the eastern portion of Wyoming."”
Western Wireless states that it currently offers each of the supported services enumerated in
section 54.101(a) of the Commission’s rules throughout its existing cellular service area.”’ Once
designated as an ETC, Western Wireless “intends (and commits) to make available a ‘universal
service’ offering that includes all of the supported services, for consumers in the designated
services areas in Wyoming.”?' Western Wireless indicates that it will make available its
universal service offering over its existing cellular network infrastructure and spectrum. Western
Wireless also commits to provide service to any requesting customer within the designated
service areas, and if necessary, will deploy any additional facilities to do so.?

10.  No party disputes that Western Wireless has the capability to offer single-party
service, voice-grade access to the public network, the functional equivalent to DTMF signaling,
access to operator services, access to interexchange services, access to directory assistance, and
toll limitation for qualifying low-income consumers.” Nor does any party dispute that Western
Wireless complies with state law and Commission directives on providing access to emergency
services.* In addition, although the Commission has not set a minimum local usage
requirement, Western Wireless currently offers varying amounts of local usage in its monthly
service plans.”® In fact, Western Wireless intends to offer its universal service customers a rate
plan that includes unlimited local usage.® In sum, we conclude that Western Wireless has
demonstrated that it will offer each of the supported services upon designation as an ETC in the
requested service areas in Wyoming.”” Several state commissions have examined Western

¥ Western Wireless Petition at 2. See also Letter from David L. Sieradzki, Counsel for Western Wireless, to
Magalie Roman Salas, FCC, dated October 24, 2000 (Western Wireless Oct. 24 ex parte).

2% Western Wireless Petition at 3, 7-10. See also Western Wireless Petition, App. C — Affidavit of Gene DeJ ordy.
! Western Wireless Petition at 7.
2 Western Wireless Petition at 3.

2 Pursuant to section 254(c), the Commission has defined those services that are to be supported by the federal
universal service mechanism to include: (1) single-party service; (2) voice grade access to the public switched
network; (3) local usage; (4) Dual Tone Multifrequency (DTMF) signaling or its functional equivalent; (5) access
to emergency services, including 911 and enhanced 911; (6) access to operator service; (7) access to interexchange
services; {8) access to directory assistance; and, (9) toll limitation for qualifying low-income customers. 47 CF.R.
§ 54.101(a).

> See 47 CFR. § 54.101(a)(5) (““Access to emergency services includes access to 911 and enhanced 911 to the
extent the local government in an eligible carrier’s service area has implemented 911 or enhanced 911 systems”).
Western Wireless currently offers access to emergency services throughout its cellular service area by dialing 911.
Western Wireless indicates that no public emergency service provider in Wyoming has made arrangements for the
delivery of E911 to Western Wireless. Western Wireless indicates that it is capable and ready to provide E911
upon request. Western Wireless Petition at 9.

2> Western Wireless Petition at 8.
26 Western Wireless Petition at 8.

27 AT&T Comments at 3; CTIA Comments at 3; PCIA Comments at 3-4.
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Wireless’ proposed service offering and reached the same conclusion in designating Western
Wireless as an ETC.”®

11.  Wereject the suggestion that Western Wireless’ proposed service offering lacks
the requisite specificity to satisfy the eligibility requirements of section 214(€).” Western
Wireless has provided supplemental information relating to the services offered, the charges for
those services, and availability of customer assistance services.”® We also reject the contention
that Western Wireless has not sufficiently specified whether it intends to use its fixed or mobile
service to fulfill its ETC obligations.”’ In so doing, we reject the implication that service offered
by CMRS providers is ineligible for universal service support.”> In the Universal Service Order,
the Commission concluded that universal service support mechanisms and rules should be
competitively neutral.* The Commission concluded that the principle of competitive neutrality
includes technological neutrality.>* Thus, a common carrier using any technology, including
CMRS, may qualify for designation so long as it complies with the section 214(e) eligibility
criteria. Western Wireless indicates that it has the ability to offer the supported services using its
existing facilities. '

12. Wereject the contention of a few commenters that it is necessary to adopt -
eligibility criteria beyond those set forth in section 214(e) to prevent competitive carriers from
attracting only the most profitable customers, providing substandard service, or subsidizing

28 See, e.g., Minnesota Public Utilities Commission, Minnesota Cellular Corporation’s Petition for Designation
as an Eligible Telecommunications Carrier, Order Granting Preliminary Approval and Requiring Further Filings,
Docket No. P-5695/M-98-1285 (Oct. 27, 1999); Public Utilities Commission of Nevada, Application of WWC
License LLC d/b/a CELLULAR ONE to be designated as an Eligible Telecommunications Carrier in the State of
Nevada pursuant to NAC 704.680461 and Section 254 of the Telecommunications Act of 1996, Compliance Order,
Docket No. 00-6003 (Aug. 17, 2000); Public Service Commission of Utah, Petition of WWC Holding Co., Inc., for

Designation as an Eligible Telecommunications Carrier, Report and Order, Docket No. 98-2216-01 (July 21,
2000).

2 Wyoming Telecommunications Association Comments at 7; US West Comments at 2; Coalition of Rural
Telephone Companies Reply Comments at 11.

30 Western Wireless indicates that the charge for its basic universal service offering, excluding taxes and
regulatory assessments, will be $14.99 per month. In addition, Western Wireless indicates its intention to make
reasonable arrangements to resolve service disruptions. Custormer service personnel will also be available 24 hours
per day, 7 days per week. See Western Wireless Oct. 24 ex parte - Attachment 1 (Information Sheet).

! Coalition of Rural Telephone Companies Comments at 11; Wyoming Telecommunications Association
Comments at 11, 14.

32 Coalition of Rural Telephone Companies Comments at 5-7; Wyoming Telecommunications Association
Comments at 11-14.

33 Universal Service Order, 12 FCC Red 8776, 8801, para. 46.
3% Universal Service Order, 12 FCC Rcd at 8802, para. 49 (“We anticipate that a policy of technological neutrality

will foster the development of competition and benefit certain providers, including wireless, cable, and small
businesses, that may have been excluded from participation in universal service mechanisms . . .”).
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unsupported services with universal service fun

g 37 We also note that section

254(e) requires that “[a] carrier that receives [universal service] support shall use that support
only for the provision, maintenance, and upgrading of facilities and services for which the
support is intended.”® |

14. Offer the Supported Services Using a Carrier’s Own Facilities. We conclude that
Western Wireless has satisfied the requirement of section 214(e)(1)(A) that it offer the supported
services using either its own facilities or a combination of its own facilities and resale of another
carrier’s services.” Western Wireless states that it intends to provide the supported services
using its “existing cellular network infrastructures, consisting of switching, trunking, cell sites,
and network equipment, together with any expansions and enhancements to the network.™® We
find this certification sufficient to satisfy the requirements of section 214(e)(1)(A).

15.  Advertising the Supported Services. We conclude that Western Wireless has
demonstrated that it.satisfies the requirement of section 214(e)(1)(B) to advertise the availability
of the supported services and the charges therefor using media of general distribution. Western
Wireless certifies that it intends to advertise the availability of its universal service offering, and
the charges therefor, using media of general distribution.*! Specifically, Western Wireless

3 US West Comments at 12-14; Wyoming Telecommunications Association Comments at 7.

*® The Act requires common carriers to furnish “communications services upon reasonable request,” 47 U.S.C. §
201(a), and states that “[i]t shall be unlawful for any common carrier to make any unjust or unreasonable
discrimination in charges, practices, classifications, regulations, facilities, or services. . . .” 47 U.S.C. § 202(a).
See Universal Service Order, 12 FCC Rcd at 8855-56, paras. 142-43.

38 47 U.S.C. § 254(e).

¥ 47U.8.C. § 214(e)(1)(A).

Western Wireless Petition at 10-11.

Western Wireless Petition at 11.



Federal Communications Commission DA 00-2896

indicates that it will expand upon its existing advertising media, including television, radio,
newspaper, and billboard advertising, as necessary, to ensure that consumers within its
designated service area are fully informed of its universal service offering.** Moreover, given
that ETCs receive universal service support only to the extent that they serve customers, we

believe that strong economic incentives exist, in addition to the statutory obligation, to advertise
the universal service offering in Wyoming. '

16.  Public Interest Analysis. We conclude that it is in the public interest to designate
Western Wireless as an ETC in Wyoming in those designated service areas that are served by
rural telephone companies.” Western Wireless has made a threshold demonstration that its
service offering fulfills several of the underlying federal policies favoring compétition. We find -
that there is no empirical evidence on the record to support the contention that the designation of
Western Wireless as an ETC in those designated service areas served by rural telephone
companies in Wyoming will harm consumers.* In fact, we conclude that those consumers will

benefit from the provision of competitive service and new technologies in high-cost and rural
areas.

17.  We note that an important goal of the Act is to open local telecommunications
markets to competition.* Designation of competitive ETCs promotes competition and benefits
consumers in rural and high-cost areas by increasing customer choice, innovative services, and
new technologies. We agree with Western Wireless that competition will result not only in the
deployment of new facilities and technologies, but will also provide an incentive to the
incumbent rural telephone companies to improve their existing network to remain competitive,
resulting in improved service to Wyoming consumers A% In addition, we find that the provision
of competitive service will facilitate universal service to the benefit of consumers in Wyoming by

creating incentives to ensure that quality services are available at “‘just, reasonable, and
affordable rates.”’

18.  Although we recognize the substantial benefits of competition to consumers, we
conclude that additional factors may be taken into consideration in the public interest

examination required by section 214(e)(6) prior to the designation of an additional ETC in an

2 Western Wireless Petition at 11.

® See 47 U.S.C. § 214(e)(6).

* See Coalition of Rural Telephone Companies Comments at 9-11; Wyoming Telecommuuications Association
Comments at 7-8.

5 According to the Joint Explanatory Statement, the purpose of the 1996 Act is “to provide for a pro-competitive,
de-regulatory national policy framework designated to accelerate rapidly the private sector deployment of
advanced telecommunications and information technologies and services to all Americans by opening all
telecommunications markets to competition. . . .” Joint Explanatory Statement of the Committee of Conference,
H.R. Conf. Rep. No. 458, 104" Cong., 2d Sess. at 113 (Joint Explanatory Statement).

4 Western Wireless Petition at 11-13.

1 47U.8.C. § 254(b)(1):
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area served by a rural telephone company, such as whether consumers will be harmed. In so
doing, we recognize that Congress expressed a specific intent to preserve and advance universal
service in rural areas as competition emerges.*® In particular, we believe that Congress was
concerned that consumers in areas served by rural telephone companies continue to be adequately
served should the incumbent telephone company exercise its option to relinquish its ETC
designation under section 214(e)(4).”

19.  Western Wireless demonstrates a financial commitment and ability to provide
service to rural consumers that minimizes the risk that it may be unable to satisfy its statutory -
ETC obligations after designation.”® We note that Western Wireless currently provides service in
17 western states.”’ Western Wireless also indicates that it can provide the supported services
using its own facilities.”” By choosing to use its own facilities to provide service in Wyoming,
Western Wireless can continue to offer service to any requesting customer even if the incumbent
carrier subsequently withdraws from providing service.”

20.  Nor are we convinced that the incumbent rural telephone carriers will relinquish
their ETC designation or withdraw service altogether in the event that Western Wireless is
designated as an ETC in Wyoming.”* None of the incumbent rural telephone companies at issue
in this proceeding has indicated any intention to do so.” In the absence of any empirical
information to support this assertion, we decline to conclude that this constitutes a serious risk to
consumers. In addition, Western Wireless, as an ETC, has a statutory duty to offer service to

*® 47 U.8.C. § 214(e)(6) (stating that before designating an additional ETC for an area served by a rural telephone
company, the Commission shall find that the designation is in the public interest). See also 47 U.S.C. § 254(b)(3).

" See Letter from Barl W. Comstock, Counsel for Nucentrix, to Magalie Roman Salas, FCC, dated October 25,
2000, ‘

50 We note that Western Wireless has filed its 1999 Annual Report containing substantial financial information for
the period between 1997-1999 in this proceeding. See Western Wireless Oct. 24 ex parte - Attachment 2 (Western
Wireless 1999 Annual Report).

31 Western Wireless Petition at 2.
2 Western Wireless Petition at 10.

> We note, however, that an ETC is not required to provide service using its own facilities. Section 214(e)(1)(A)
allows a carrier designated as an ETC to offer the supported services “either using its own facilities or a
combination of its own facilities and resale of another carrier’s services.” See 47 U.S.C. § 214(e)(1)(A).

% US West Comments at 17.

>3 Even if the incumbent carrier determined that it no longer desired to be designated as an ETC, section 214(e)(4)
requires the ETC seeking to relinquish its ETC designation to give advance notice to the Commission. Prior to
permitting the ETC to cease providing universal service in an area served by more than one ETC, section 214(e)(4)
requires that the Commission “ensure that all customers served by the relinquished carrier will continue to be
served, and shall require sufficient notice to permit the purchase or construction of adequate facilities by any
remaining eligible telecommunications carrier.” The Commission may grant a period, not to exceed one year,
within which such purchase or construction shall be completed. See 47 U.S.C. § 214(e)(4).
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every customer within the designated service area. We reiterate that a carrier’s ETC designation

may be revoked if the carrier fails to comply with the statutory ETC and common carrier
obligations.

21.  Western Wireless also indicates that, in many instances, its local calling area is
larger than the local calling area of the existing local exchange carrier.® We believe that rural
consumers may benefit from expanded local calling areas by making intrastate toll calls more
affordable to those consumers.”” As discussed above, Western Wireless also indicates that it will
offer varying amounts of local usage, including a package containing unlimited local usage to
consumers.”® In addition, Western Wireless has stated its intent to offer a new fixed wireless
service to consumers in Wyoming.*

22.  Wereject the general argument that rural areas are not capable of sustaining
competition for universal service support.” We do not believe that it is self-evident that rural
telephone companies cannot survive competition from wireless providers. Specifically, we find
no merit to the contention that designation of an additional ETC in areas served by rural
telephone companies will necessarily create incentives to reduce investment in infrastructure,
raise rates, or reduce service quality to consumers in rural areas. To the contrary, we believe that
competition may provide incentives to the incumbent t’o implement new operating efficiencies,
lower prices, and offer better service to its customers.” While we recognize that some rural areas
may in fact be incapable of sustaining more than one ETC, no evidence to demonstrate this has
been provided relating to the requested service areas. We believe such evidence would need to
be before us before we could conclude that it is not in the public interest to d<351gnate Western
Wireless as an ETC for those areas served by rural telephone companies.

23.  Designated Service Areas. We designate Western Wireless as an ETC for the
specific service areas in Wyoming discussed herein.®” For those areas served by the non-rural

%% Western Wireless Oct. 24 ex parte — Attachment 1 (Information Sheet) at 1.

7 See Federal-State Joint Board on Universal Service; Promoting Deployment and Subscribership in Unserved
and Underserved Areas, Including Tribal and Insular Areas, Further Notice of Proposed Rulemaking, CC Docket
No. 96-45, 14 ECC Rcd 21177, 21227 at paras. 122-123 (1999).

> Western Wireless Petition at 8.
¥ Western Wireless Petition at 8.
0 ‘Wyoming Telecommunications Association Comments at 7-8.
' As noted in the Universal Service Order, we believe that arguments like those of the Wyoming

Telecommunications Association “present a false choice between competition and universal service.” Universal
Service Order, 12 FCC Red at 8803, para. 50.

The term “service area” means a geographic area established by a state commission (or the Commission under
section 214(e)(6)) for the purpose of determining universal service obligations and support mechanisms. 47 U.S.C.
§ 214(e)(5). In the Universal Service Order, the Commission recommended that the states designate non-rural

service areas that are smaller than the incumbent carrier’s study area. Universal Service Order, 12 FCC Red at
8879, para. 185.
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carrier Qwest (formerly US West), we designate the specific exchanges requested by Western
Wireless to the extent that such exchanges are located within the state of Wyoming.* We note
that Western Wireless has requested designation in two of Qwest’s exchanges, Laramie and
Cheyenne, that extend beyond the boundaries of Wyoming. We limit the designation in these
two exchanges to the area that they cover within the state of Wyoming. Section 214(e)(6) directs
the Commission to designate a carrier as an ETC only in those instances when the relevant state
commission lacks jurisdiction.** Because the Wyoming Commission has indicated by order that
it lacks jurisdiction to perform the designation in Wyoming,” we conclude that the
Commission’s authority, in this instance, does not extend beyond the boundaries of Wyoming.

24.  For the requested service areas served by rural telephone compa:n:ies,66 we
designate as Western Wireless’ service area the study areas that are located within the state of
Wyoming.®” The study area of Chugwater Telephone is located entirely within Wyoming, and
we designate this study area as Western Wireless’ service area without modification. Western
Wireless also requests designation for the study areas in Wyoming of Golden West Telephone
(Golden West), Range Telephone Coop. (Range), RT Communications, Inc.,”® and United
Telephone Company of the West (United Telephone).” The study areas of these telephone
companies include exchanges that extend beyond the boundaries of Wyoming.” As discussed

8 Western Wireless seeks designation for the following exchanges of Qwest in Wyoming: Buffalo, Cheyenne,
Casper, Douglas, Glendo, Glenrock, Gillette, Laramie, Lusk, Rawlins, Riverton, Sheridan, Wheatland, and Wright.
See Western Wireless Petition, App. D. See also Western Wireless Dec. 20 ex parte — Proposed Designated ETC
Service Areas.

% 47U.S.C. § 214()(6).
6 Wyoming Order at 2-4.

8 Western Wireless secks designation for the following areas served by rural telephone companies in Wyoming:
Chugwater Telephone Co. (Chugwater); Golden West Telephone Coop. Inc. (Edgemont); Range Telephone Coop.
Inc. (Alzada, Arvada, Clearmont, Decker, Southeast, Sundance); RT Communications, Inc. (Albin, Burns,
Carpenter, Gas Hills, Hulett, Kaycee, Midwest, Moorcroft, Newcastle, Osage, Pine Bluff, Upton, Jeffrey City,
Thermopolis, Shoshoni, Worland) and United Telephone Company of the West (Lyman, Guernsey, Lingle,
Lagrange, Torrington). Western Wireless Petition, App. D. See also Western Wireless Dec. 20 ex parte —
Proposed Designated ETC Service Areas.

57 For areas served by a rural telephone company, section 214{e)(5) of the Act provides that the company’s service
area will be its study area unless and until the Commission and states establish a different definition of service area
for such company. 47 U.S.C. § 214(e)(5). See also Universal Service Order, 12 FCC Red at 8880, para. 186.

58 RT Communications, Inc. is a wholly-owned subsidiary of Range.
% See Western Wireless Dec. 20 ex parte.

™ Golden West’s Edgemont exchange serves lines in both South Dakota and Wyoming. Range’s Alzada and
Decker exchanges serve lines in both Montana and Wyoming. United Telephone’s Wyoming study area extends
into Nebraska (LaGrange) and its Nebraska study area extends into Wyoming (Lyman). RT Communications’
‘Wyoming study area extends beyond Wyoming into Montana and South Dakota. See Western Wireless Dec. 20 ex
parte. See also Letter from David L. Sieradzki, Counsel for Western Wireless Corp., to Magalie Roman Salas,
FCC dated Dec. 19, 2000 — Attached Maps.

11
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above, we conclude that we have authority under section 214(e)(6) to designate such study areas
only to the extent that they are contained within the boundaries of the state of Wyoming.”!
Accordingly, we designate as Western Wireless’ service area the study areas of Golden West,
Range, RT Communications, and United Telephone to the extent that such study areas are
contained within Wyoming. We exclude from Westérn Wireless’ service area those portions of
the requested study areas that are outside the state of Wyoming.”™

IV. ANTI-DRUG ABUSE ACT CERTIFICATION

25.  Pursuant to section 5301 of the Anti-Drug Abuse Act of 1988, no applicant is
eligible for any new, modified, or renewed instrument of authorization from the Commission,
including authorizations issued pursuant to section 214 of the Act, unless the applicant certifies
that neither it, nor any party to its application, is subject to a denial of federal benefits, including
Commission benefits.” This certification must also include the names of individuals specified
by section 1.2002(b) of the Commission’s rules.”* Western Wireless has provided a certification
consistent with the requirements of the Anti-Drug Abuse Act of 1988.” We find that Western
Wireless has satisfied the requirements of the Anti-Drug Abuse Act of 1988, as codified in
sections 1.2001-1.2003 of the Commission’s rules.

V. ORDERING CLAUSES

'26.  Accordingly, IT IS ORDERED that, pursuant to the authority contained in section
214(e)(6) of the Communications Act, 47 U.S.C. § 214(e)(6), and the authority delegated in
sections 0.91 and 0.291 of the Commission’s rules, 47 C.F.R. §§ 0.91, 0.291, Western Wireless
Corporation IS DESIGNATED AN ELIGIBLE TELECOMMUNICATIONS CARRIER for
designated service areas in Wyoming, as discussed herein.

"1 We note that in the Universal Service Order, the Commission set forth procedures for modifying a rural telephone
company’s study area through joint action by the Commission and the relevant state. See Universal Service Order,
12 FCC Red at 8880-83, paras. 186-190. The instant case deals with study areas that cross state boundaries,
however, unlike the situation addressed in the Universal Service Order. Accordingly, we find inapplicable the
procedures for modification of a study area contained within a state’s boundaries.

2 Inso doing, we follow the approach of state commissions that have designated carriers in similar circumstances.
See, e.g., Application of WWC Texas RSA Limited Parinership for Designation as an Eligible
Telecommunications Carrier, PUC Docket Nos. 22289 and 22295, SOAH Docket Nos. 473-00-1167 and 473-00-
1168, Order at 6-7 (Texas Pub. Util. Comm’n, rel. Oct., 2000).

™ 47 CFR. § 1.2002(a); 21 US.C. § 862.

™ Section 1.2002(b) provides that a certification pursuant to that section shall include: “(1) If the applicant is an
individual, that individual; (2) If the applicant is a corporation or unincorporated association, all officers, directors,
or persons holding 5% or more of the outstanding stock or shares (voting/and or non-voting) of the petitioner; and
(3) If the applicant is a partnership, all non-limited partners and any limited partners holding a 5% or more interest
in the partnership.” 47 C.F.R. § 1.2002(b).

3 See Western Wireless Petition at 13, App.E.
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27.  IT IS FURTHER ORDERED that a copy of this Memorandum Opinion and Order
SHALL BE transmitted by the Common Carrier Bureau to the Universal Service Administrative

Company.

FEDERAL COMMUNICATIONS COMMISSION

Carol E. Mattey
Deputy Chief, Common Carrier Bureau
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Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of
Federal-State Joint Board on CC Docket No. 96-45
Universal Service

Petitions for Reconsideration of
Western Wireless Corporation’s
Designation as an Eligible
Telecommunications Carrier

In the State of Wyoming

S S N e N N N N N N’

ORDER ON RECONSIDERATION
Adopted: October 16, 2001 Released: October 19, 2001

By the Commission: Commissioner Martin approving in part, concurring in part and issuing a
statement. '

L INTRODUCTION

1. In this Order, we deny petitions for reconsideration of the Common Carrier
Bureau’s (Bureau) designation of Western Wireless Corporation (Western Wireless) as an
eligible telecommunications carrier (ETC) for the purpose of receiving federal universal service
support in the state of Wyoming.! Specifically, we affirm the Burean’s conclusion that the
designation of Western Wireless is consistent with the statutory eligibility requirements of
section 214(e) of the Communications Act of 1934, as amended (the Act), and Congress’
mandate under section 254 to promote the availability of affordable telecommunications service
to all consumers.”

II. BACKGROUND
A. The Act

2. Section 254(e) of the Act provides that “only an eligible telecommunications
carrier designated under section 214(e) shall be eligible to receive specific Federal universal
service support.”™ Section 214(e)(1) requires that a common carrier designated as an ETC must

' Golden West Telephone Cooperative, Project Telephone Company, and Range Telephone Cooperative, Petition
for Reconsideration filed January 25, 2001 (Golden West et al. Petition); Chugwater Telephone Company, Range
Telephone Cooperative, Inc. and RT Communications, Inc., Petition for Reconsideration and/or Clarification filed
Janmary 25, 2001 (Chugwater et al. Petition).

2 47U.S.C. §§ 214(e), 254.

> 47 US.C. § 254(e).
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offer and advertise the services supported by the federal universal service mechanisms
throughout the designated service area.* In the case of an area served by a rural telephone
company, section 214(e)(5) provides that “service area” means such company’s “study area”
unless and until the Commission and the states, after taking into account the recommendations of
a Federal-State Joint Board, establish a different definition of service area for such company.’

3. Pursuant to sectlon 214(e)(2), state commissions have the primary responsibility
for designating carriers as ETCs.® Section 214(e)(6), however, directs the Commission to
designate as an ETC “a common carrier providing telephone exchange service and exchange
-access that 1s not subject to the jurisdiction of a State Commission. T Before designating an

- additional ETC for an area served by a rural telephone company, the Commission must find that
the designation is in the public interest.?

B. Wyoming ET C Order and Petitions for Reconsideration

4, Wyoming ETC Order. On December 26, 2000, the Bureau designated Western
Wireless, pursuant to section 214(e)(6), as an ETC in designated service areas within Wyoming,
including areas served by both rural and non-rural telephone companies.” In so doing, the Bureau
concluded that Western Wireless satisfied the statutory eligibility requirements of section 214(e)
to receive federal universal service support.' Spec1ﬁca11y, the Bureau concluded that Western
Wireless demonstrated that it would offer and advertise the services supported by the federal
universal service mechanism throughout the designated service areas.!! In addition, the Bureau
concluded that designation of Western Wireless as an ETC in those areas served by rural

* 47US.C. § 214(e)(1). Section 214(e)(5) defines the term “service area” as a “geographic area established by a
State commission (or the Commission under [section 214(e)(6)]) for the purpose of determining universal service
obligations and support mechanisms.” 47 U.S.C. § 214(e)(5).

® 47US.C.§ 214(e)(5). Generally, a study area corresponds to an incumbent local exchange carrier’s entire
‘service territory within a state.

§ 47U.8.C. § 214(e)(2).

T47US.C § 214(e)(6). See also Procedures for FCC Designation of Eligible Telecommunications Carriers
Pursuant io Section 214(e)(6) of the Communications Act, Public Notice, FCC 97-419 (rel. Dec. 29, 1997). In this

Public Notice, the Commission delegated authority to the Common Carrier Bureau to designate carriers pursuant to
section 214(e)(6).

¥ 47U.8.C. § 214()(6).

® Federal-State Joint Board on Universal Service; Western Wireless Corporation Petition for Designation as an
Eligible Telecommunications Carrier in the State of Wyoming, Memorandum Opinion and Order, CC Docket No.
96-45, DA 00-2896 (rel. Dec. 26, 2000) (Wyoming ETC Order). As part of its petition, Western Wireless
provided an affirmative statement from the Wyoming Commission indicating that it did not have jurisdiction to
perform the ETC designation. ‘

10 Wyoming ETC Order at para. 7.

n Wyoming ETC Order at paras. 8-15.
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telephone companies serves the public interest by promoting competition and the provision of
new technologies to consumers in high-cost and rural areas of Wyoming.'? For those areas
served by rural telephone companies, the Bureau designated as Western Wireless’ service area
the entire study areas of those rural telephone companies to the extent that they are located within
the state of Wyoming.13 In so doing, the Bureau noted that some of these rural telephone
company study areas include exchanges that extend beyond the boundaries of Wyoming.

5. Petitions for Reconsideration. In January 2001, two petitions for reconsideration
were filed on behalf of several rural telephone companies operating in Wyoming. Golden West,
Project Telephone, and Range Telephone contend in their petition that the Bureau improperly
interpreted the statutory provisions of section 214(e)(5) in designating Western Wireless’ service
area. These petitioners contend that, in the case of an area served by a rural telephone company,
section 214(e)(5) requires the designated service area for an additional ETC to be the same as the
rural telephone companies’ study area, unless and until the Commission and states establish a
different definition of service area for such company. These petitioners take issue with the
Bureau’s conclusion that, where study areas cross state boundaries, the procedures for
modification of service area boundaries are inapplicable.'* These petitioners contend that the
statute provides only one exception to this requirement, and that is where the prescribed federal-
state process has been followed. Alternatively, these petitioners suggest that Western Wireless
could obtain ETC status in each of the surrounding states in which a rural telephone company’s
study area extends beyond the boundaries of Wyoming."> Finally, these petitioners suggest that
the designation of service areas that extend beyond the boundaries of a state under section
214(e)(6) is a novel issue that must be resolved by the Commission, rather than the Bureau.'®

6. Chugwater Telephone, Range Telephone, and RT Communications raise several
issues for reconsideration in their joint petition. First, these petitioners suggest that the Bureau
reconsider and remand Western Wireless’ petition to the Wyoming Commission for
designation.!” These petitioners contend that the state commission is better suited to make such
designations and that Wyoming has recently enacted legislation that will provide the state
commission with jurisdiction to designate wireless carriers as ETCs.'® Second, these petitioners

12 Wyoming ETC Order at paras. 16-22.

' The Bureau granted Western Wireless ETC designation in areas served by four rural telephone companies in
‘Wyoming including Chugwater Telephone, Golden West Telephone, Range Telephone (including the areas served
by its wholly-owned subsidiary RT Communications, Inc.), and United Telephone Company of the West. See
Wyoming ETC Order at para. 24.

' Golden West et al. Petition at 5. See also 47 C.F.R. § 54.207

15 Golden West et al. Petition at 10.

16 Golden West et al. Petition at 11-12.

v Chugwater et al. Petition at 3.

18 Chugwater et al. Reply to Opposition at 2.



Federal Communications Commission FCC 01-311

contend that the Wyoming ETC Order designates Western Wireless in exchanges that differ from
those set forth in Western Wireless’ original petition.’® As a result, petitioners contend there was
no opportunity to file comments regarding those exchanges not specifically set forth in the
original petition. Finally, these petitioners argue that the rural telephone companies at issue will
suffer potential harm in the form of loss of market share from the designation of Western
Wireless as an ETC in their respective study areas.?® Petitioners assert that this may result in the
loss of service to consumers or reduced investment in rural areas by the rural telephone
companies that would not be in the public interest.

. DISCUSSION

7. We deny the requests for reconsideration of the Bureau’s designation of Western
Wireless as an ETC in the state of Wyoming. Specifically, we conclude that the Bureau’s
designation was consistent with the statutory guidelines of section 214(e) and Congress’ mandate
to promote competition and the availability of affordable telecommunications service to all
consumers.”’

8. Designated Service Area. We deny the petitioners’ request to reconsider the
Bureau’s designation of Western Wireless’ service area as the rural telephone companies’ study
areas to the extent that they are located within the state of Wyoming.* Under section 214(e)(6),
the Commission is effectively authorized to stand in the place of the state commission for
purposes of designating carriers over which the state does not have jurisdiction. We believe the
Commission’s anthority to perform the designation is no greater than that of the state that would
have otherwise made the designation. Therefore, where a rural telephone company’s study area
boundaries extend beyond the boundaries of the state, we also believe the Commission has no
authority to designate any portion of the study area that extends beyond the state’s boundaries. As
a result, the Commission does not have the discretion in these circumstances to designate the
entire study area as the ETC’s service area. The designation performed in the Wyoming ETC
Order thus encompasses the maximum geographic area for which the Commission has
jurisdiction under section 214(e)(6) to do so. In these circumstances, we find no basis for

delaying the ETC designation or pursuing additional procedures to consult with neighboring state
comimissions.

9. Further, the federal-state process cited by petitioners, as set forth in section 214(e)
and the Commission’s rules, also contemplates situations in which only one entity, either the

19 Chugwater et al. Petition at 4.

20 Chugwater et al. Petition at 11-23.

41,_ s
b

2 47US.C.

pioicom

2 We note that the study area of Chugwater is contained entirely within the boundaries of Wyoming.
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state commission or this Commission, has the authority to designate the rural telephone
companies’ entire study area as the ETC’s service area.” The statute simply does not address
circumstances in which an existing study area for a rural carrier may extend beyond state borders,
and in which two or more states might have been involved in establishing the service area. In
any event, we do not believe that Congress envisioned that any state commission might need to
involve another state, or seek its permission, before designating an ETC for an existing service
area otherwise lying wholly within the designating state’s borders, or that another state
potentially could interfere with a state’s authority to designate an additional ETC within its own
borders.** Certainly nothing in the language or policies underlying section 214(e) contemplates
such a result.

10.  Petitioners’ request also appears inconsistent with the statutory policies
underlying section 254(e). Under the joint process envisioned by the petitioners, where study
area boundaries cross state lines, each adjoining state with little or no incentive to act quickly
upon such a request could delay the designation of an ETC in another state indefinitely. In
addition, if as suggested by the petitioners, Western Wireless were required to obtain ETC
designation in each of the bordering states prior to being designated in Wyoming, this could
indefinitely delay the designation process and create an almost insurmountable administrative
barrier to competitive entry in Wyoming. For example, we note that designation of Western
Wireless’ requested service areas would require approval from as many as four different state
regulatory bodies to allow this Commission to perform its designation under section 214(e)(6).

11. Moreover, to the extent that petitioners are concerned that the state commissions
be given an opportunity to express any concerns regarding the designated service areas, we note
that interested parties have been given ample opportunity to comment upon the designated
service areas in this case. A public notice seeking comment on Western Wireless’ petition,
including the service areas to be designated in areas served by the rural telephone companies,
was issued on November 12, 1999, over one year prior to Western Wireless’ designation in the
Wyoming ETC Order.*® None of the state commissions potentially affected by this proceeding
filed comments or otherwise objected to the service areas designated by the Bureau, either during

# 47 CF.R. § 54.207. In addition, we note that the Commission adopted the process outlined in this rule prior to
the enactment of section 214(e)(6). This rule, therefore, does not contemplate the situation in which the
Commission, rather than the state commission, has the responsibility under section 214(e)(6) to perform the
designation.

% The Texas Public Utilities Commission has reached a similar conclusion. See dpplication of WWC Texas RSA
Limited Partnership for Designation as an Eligible Telecommunications Carrier, PUC Docket Nos. 22289 and
22295, SOAH Docket Nos. 473-00-1167, Order at 6-7 (Oct. 2000).

2 We note, however, that the vast majority of this area lies within the state of Wyoming.

% Western Wireless Corporation Petition for Designation as an Eligible Telecommunications Carrier to Provide
Services Eligible for Universal Service Support in Wyoming, Public Notice, CC Docket No. 96-45, DA 99-2511
(rel. Nov. 12, 1999) (Western Wireless Public Notice) at 1. In addition, notice of the Commission’s intent to act
upon Western Wireless® petition was published in the Federal Register. 65 Fed. Reg. 47883, 47899 (Aug. 4,
2000).



Federal Communications Commission .. ... KFCC01-311

this proceeding or on reconsideration following the designation of Western Wireless’ service
area in the Wyoming ETC Order. We believe, therefore, that the state commissions have been
provided with a reasonable opportunity to comment and participate in Western Wireless’ petition
and the designation of service areas in the Wyoming ETC Order.

13.  Finally, we reject petitioners’ argument that the designation of service areas that -
cross state boundaries is a novel 1 1ssue of first impression that should have been addressed by the
Commission, rather than the Bureau.”? The Commission has delegated to the Bureau the
authority to deﬂgnate carriers as ETCs pursuant to section 214(e)(6), including the designation of
service areas.” We therefore conclude that resolution of this issue was within the scope of the
Bureaun’s delegated authority. Nevertheless, the Commission now affirms the conclusions
reached by the Bureau in the Wyoming ETC Order.

14.  Due Process. We deny the petitioners’ request to reconsider the Bureau’s
decision due to an alleged lack of prior notice regarding the service areas at issue. Interested
parties were provided with sufficient notice as to the incumbent carriers whose study areas were
subject to designation. In'its petition for designation as an ETC, Western Wireless requesied
designation for service areas “consisting of the study areas of certain local exchange carriers that
are [rural telephone companies}” as well as certain wire centers served by US West (now
Qwest).”! Moreover, Western Wireless® petition provided sufficient notice that some of the

! Federal-State Joint Board on Universal Service Order, Report and Order, CC Docket No. 96-45, 12 FCC Red
8776 at 8881, para. 189 (1997) (Universal Service Order) (subsequent history omitted).

¥ Federal-State Joint Board on Universal Ser